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Introduction

The International Scientific Committee on Legal, Administrative and Financial Issues
(ICLAFT), founded in 1997, is one of twenty international working groups of the International
Council on Monuments and Sites. Its objective is to promote international cooperation in the
identification, study and solution of legal, administrative and financial issues in connection
with the protection, maintenance and conservation of monuments, groups of buildings and
sites.

From 23 to 26 November 2005, the Annual Conference of ICLAFI took place in Brussels,
Belgium. The conference focused on the protection of the archacological heritage. That
choice can be justified by the fact that both on the national and the international scene there’s
much attention for the theme. Furthermore, the protection of the archaeological heritage had
not been taken into consideration during previous activities of the Committee.

This book contains a summary of the questionnaires relating to the protection of the
archaeological heritage, filled in by the members of the Committee. At the Conference, the
participating members gave a short presentation of the current situation of the archaeological
heritage protection in their country, based on the questionnaire they had filled in. The use of
questionnaires is a common practice within the Committee, which makes it easier to conduct a
comparative legal research.

I would like to thank the members of the Committee who contributed to a very interesting
Conference and/or to the realisation of this book. :

Finally, many thanks go to Teomos Vlaanderen - Brussel vzw, Icomos Wallonie - Bruxelles
asbl, the Brussels Capital-Region, the Flemish Region and the Walloon Region.

Prof. Dr. Anne Mie Draye
Belgian Representative ICLAFL




Introduction

Le Comité pour les Questions de Droit, d’ Administration et de Finances, créé en 1997, est un
des vingt comités internationaux scientifiques an sein du Conseil International des
Monuments et des Sites. Ce ‘Comité Législatif® a pour but de stimuler une collaboration
internationale et d’entamer un dialogue concernant les aspects Jurldlques de la protection, de
I’entretien et de la conservation des monuments et sites.

Du 23 au 26 novembre 2005, la Réunion annuelle du Comité Législatif a eu lieu 4 Bruxelles,
en Belgique. Elle a ¢été consacrée a la protection du patrimoine archéologique. Ce choix se
justifie par, le fait que, tant au niveau national qu’international, il y a beaucoup d'intérét pour
le théme. En outre, la protection du patrimoine archéologique n'avait pas été prise en compte
pendant les activités précédentes du Comité.

Ce livre contient un résumé des questionnaires se rapportant 3 la protection du patrimoine

archéologique, complétés par les membres du Comité. A la réunion, les membres participants
ont donné une bréve présentation de la situation actuelle de la protection du patrimoine
archéologique dans leur pays, se basant sur le questionnaire qu'ils avaient rempli. L'utilisation
des questionnaires est une pratique assez courante au sein du Comiié car elle facilite une
recherche légale comparative.

Je tiens 4 remercier les membres du Comité qui ont contribué & une réunion trés intéressante
et/ou a la réalisation de ce livre.

Finalement, un grand remerciement a ICOMOS Vlaanderen - Brussel vzw, & ICOMOS
Wallonie - Bruxelles asbl, 3 la Région de Bruxelles-Capitale, & la Région flamande et a la
Région wallonne.

Prof. Dr. Anne Mie Draye
Représentante belge Comité Législatif

Inleiding

Het International Scientific Committee on Legal, Administrative and Financial Issues
(ICLAFT), opgericht in 1997, is één van de twintig internationale werkgroepen van de
International Council on Monuments and Sites (ICOMOS). Dit Comité Wetgeving heeft als
doelstelling de internationale samenwerking te bevorderen bij het identificeren, bestuderen en
oplossen van wettelijke, administratieve en financiéle kwesties op het vlak van de
bescherming, het onderhoud en de instandhouding van monumenten, groepen van gebouwen
en landschappen,

Van 23 tot 26 november 2005 vond in Brussel de jaarvergadering van het Comité Wetgeving
plaats. Het centrale thema van de vergadering was de bescherming van het archeologisch
erfgoed. Die keuze wordt verantwoord door het feit dat er zowel op nationaal als op
internationaal vlak grote belangstelling voor het thema bestaat. De bescherming van het
archeologisch erfgoed kwam binnen de activiteiten van het Comité Wetgeving niet ecerder aan
bod.

Dit boek bevat een overzicht van de vragenlijsten over de bescherming van het archeologisch
erfgoed die door de leden van het Comité Wetgeving ingevuld werden. Bij de activiteiten van
het Comité werd reeds eerder gebruik gemaakt van dergelijke vragenlijsten. Ze
vergemakkelijken in belangrijke mate het rechtsvergelijkend onderzoek. Op de
jaarvergadering hielden de aanwezige leden een korte presentatie van de actuele
beschermingsregeling in hun eigen land, zich daarbij baserend op de door hen ingevulde
vragenlijsten, '

Ik dank alle leden van het Comité Wetgeving die bijgedragen hebben tot een zeer boeiende
vergadering en/of tot de samenstelling van dit boek.

Rest nog een speciale dank aan Icomos Vlaanderen - Brussel vzw, Icomos Wallonie -
Bruxelles asbl, het Brussels Hoofdstedelijk Gewest, het Vlaams Gewest en het Waals Gewest.

Prof. Dr. Anne Mie Draye
Belgisch vertegenwoordigster Comité Wetgeving




Questionnaire

Hereafter the original questionnaire relating to the protection of the archacological heritage, as
sent to all members of the International Committee on Legal, Administrative and Financial
Issues, is included. When dealing with a questionnaire filled in by a specific member, only the
short title of the questions will be repeated. ’

Ci-apres le questionnaire originel sur la protection du patrimoine archéologique, envoyé a
tous les membres du Comité International pour les Questions de Droil, d’Administration et de
Finances, est repris. Se traitant d’un questionnaire complété par un membre spécifique,
seulement le titre des questions sera répété.

-

1. Competences / Compétences

Describe briefly which authorities in your country are competent for heritage protection in
general, and more specifically for the protection of archaeological heritage. If necessary,
make a difference between movable and immovable archaecological heritage. Indicate also if
there exists a specific public service dealing with the protection of archaeological heritage.

Décrivez brievement quelles sont les autorités compétentes en maticre de protection du
patrimoine en général et plus particuliérement en matiére de protection du patrimoine
archéologique. Au besoin, faites la différence entre le patvimoine meuble et immeuble.
Indiquez également s5'il existe un service spécifique qui s’occupe du patrimoine
archéologique.

2, Protection regimes / Régimes de protection

Is there a specific legal regime for the protection of archaeological heritage? At what level?
Even if there is a specific legal regime for the protection of archaeological heritage, does it
remain possible to use e.g. other legal protection tools (protection as a monument, part of a
landscape...) in order to protect archaeological heritage? If there is no specific legal system in
order to protect archaeological heritage, is such protection possible under a more general
protection system (monuments, sites...)?

Existe-t-il un régime juridique spécifique pour la protection du patrimoine archéologique? A
quel niveau? Méme s'il existe un régime spécifique juridique pour la protection du
patrimoine archéologique, est-il possible d’employer d’autres instruments légaux (protection
en tant que monument, partie d’un site...) en vue de protéger des biens archéologiques? S’il
n’existe pas de régime de protection spécifiqgue pour le patrimoine archéologique, v a-t-il une
possibilité de protection plus générale (en tant que monument, site...)?

3. Excavations / Fouilles

Are excavations conirolled by public authorities? What conditions are eventually imposed
(specific authorisation for a limited period, qualification of staff, guarantees about financial
means.,,)?

Les fouilles sont-elles controlées par les autorités publiques? Quelles conditions sont

imposées le cas échéant (permis spécifique pour une période bien déterminée, qualifications
du personnel, garanties financiéres...)?
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4. Definitions / Définitions

In which way is archaeological heritage being defined? If necessary, make a difference
between movable and immovable heritage (sites and excavated goods).

De quelle maniére le patrimoine archéologique ést défini? Au besoin, faites une différence
entre les biens meubles et immeubles (sites archéologiques et découvertes).

5. Invenfories / Inventaires

Are there inventories of archaeological heritage? If so, what information do they contain? Do
they have legal consequences (e.g. a protection in case of demand of a building permit)?

Existe-t-il des inventaires du patrimoine archéologique? Si c’est le cas, quelle information
contiennent-ils? Est-ce qu'il provoquent des conséquences juridiques (p.ex. une protection
au moment d 'une demande de permis de bdtir)?

6. Protection procedure / Procédure de protection

Describe the procedure that leads to the legal protection of (immovable) archaeological
heritage. Is there a specific procedure in case of urgent need?

Décrivez la procédure de protection d’un bien archéologique (immeuble). Existe-t-il une
procédure d’urgence?

7. Legal consequences / Conséquences juridiques -

What are the legal consequences of the protection of an archaeological good, for owners and
third persons (tenants, local authorities...)? Keep in mind here e.g. permits for carrying out
works, easements, maintenance duties... Are those consequences already valid during the
protection procedure?

Quelles sont les conséquences juridigues de la protection d’un bien archéologique?
Envisagez p.ex. des autorisations pour effectuer des travaux, des servitudes, des obligations
d’entretien,., Ces conséquences, valent-elles déja pendant la procédure de protection?

8. Movable heritage / Patrimoine mobilier

Which destiny is reserved for movable goods, discovered during excavations? Is there a
specific destination foreseen (museum...)? Is there a specific protection system for those
goods? What about property rights?

Quel est le sort des biens meubles découverts pendant des fouilles? Prévoit-on une

destination spécifique (musée...)? Existe-t-il un systéme de protection spécifique pour ces
biens? Qui en devient le propriétaire?
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9. Goods found by chance / Trouvailles fortuites

Are there legal prescriptions in case of the finding, out of the context of an official
excavation, of goods supposed to have an archaeological value? What are the duties of the
finder and the owner of the land?

Y a-t-il des regles en cas de trouvaille fortuite d’un bien archéologique, en dehors d’une
campagne de fouille organisée? Quels sont dans ce cas 1d les devoirs de la personne qui fait
la découverte et/ou du propriétaire du terrain?

10. Financial support / Soutien financier

Do publie authorities support in one way ore another: excavations, consolidation, maintenance
or restoration works of archaeological heritage? Are there subsidies, premiums, tax
incentives...? Describe the different systems existing.

Les autorités publiques, supportent-elles d’une facon ou autre des fouilles, des travaux de
consolidation, de maintien ou de restauration du patrimoine archéologique? Décrivez les
systemes existants.

11. Link with other legislations / Lien avec d’autres législations

Does the fact that a piece of land, an area, a building was protected as archaeological heritage,
have consequences within the context of other legislations dealing with the use of soil? Are
there e.g. consequences towards legislation on urbanism?

Le fait qu’un terrain, un site ou un bitiment a été protégé comme patrimoine archéologique,
entraine-t-il des conséquences au niveau d’autres législations concernant Uemploi du sol,
p.ex. la législation urbanistique?

12. International conventions / Conventions internationales

Did your country ratify international conventions in the field of archaeological heritage? Did
they influence the national legal framework?

Votre pays a-t-il ratifié des conventions internationales concernant le patrimoine
archéologique? Ces conventions ont-elles influencées le cadre Juridique national ?

13. Implementation and protection policy / Mise en pratique et politique de protection
What are your impressions about the implementation of the existing legal rules concerning the
protection of archaeological heritage? Is there a real policy towards protection? Are there
many objects protected? Is there any control?

Quelles sont vos impressions concernant la mise en pratiqgue de la législation existante en

matiére de protection du paivimoine archéologique? Y a-t-il une vraie politique de
protection? Quel est le nombre de biens protégés? Y a-t-il un vrai contréle?
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THE PROTECTION OF ARCHAEOLOGICAL HERITAGE IN AUSTRALIA
LA PROTECTION DU PATRIMOINE ARCHEOLOGIQUE EN AUSTRALIE

Graeme WIFFEN, ICLAFI Australia

General introduction / Introduction générale'

Australia’s largest archaecological project has just been announced by an authority of the
Government of New South Wales, the largest constituent State in the Australian Federation.
The announcement neatly illustrates the way in which archaeology is regulated in Australia.

Australia’s largest ever archaeological urban development project
Sydney Harbour Foreshore Authority is currently seeking proposals for ‘The Rocks Dig Site”.

When complete this unique project will create Australia’s largest ever archaeological urban
development,

The site comprises 2,650 square metres of land located in The Rocks, Sydney’s premier heritage
precinct, between Cumberland and Gloucester Streets,

Proposals will be expected to conserve and innovatively interpret more than 200 years of the city’s
history, while also opening to the public remnants of the country’s first European settlement.

This announcement by the Sydney Harbour Foreshore Authority relates to an important site in
Sydney. The site is nationally important containing evidence of the first European settlement
in Australia, and occupies part of the headland facing across Sydney Cove to the Sydney
Opera House, itself recently nominated for listing as a World Heritage place. '

Legal instruments relevant that will regulate the ‘Rocks Dig’ are the Heritage Act 1977
(NSW), the Environmental Planning and Assessment Act 1979 (NSW) and the following
planning instruments made under it:

- Sydney Regional Environmental Plan — Sydney Harbour Catchment;

- State Environmental Planning Policy — Major Proposals 2005;

- Sydney Cove Redevelopment Authority Scheme.

L

The Minister for Planning is the consent authority for approving work on the site.
This example makes two important points about archaeology in Australia.

Archacology often relates to the remains of Europlean settlement at the first sites where that
took place. The remains are relatively recent as the ‘first fleet’ arrived from the United
Kingdom in 1788.

A second stream of archaeological interest, which will be referred to below, is from the study
of the important history of indigenous people with a continuous civilisation over a period of
50,000 to 60,000 years, and maybe longer. The indigenous peoples lived a largely nomadic

! For more information, see B. BOER. and G. WIFFEN, Heritage Laws of Australia, Melbourne, Oxford
University Press, 2005 and J. LYDON and T. IRELAND, Object Lessons: Archaeology and Heritage in
Australia, Melbourne, Australian Scholarly Publishing, 2005,
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life. While this characteristic can be over-emphasised, there is little evidence of building from
this important past, and archaeology is of camp sites and collections of cave paintings.

The second major point is that the legal regulation of archaeology in Australia is through
general heritage and planning law, with little recourse to specialist laws relating to
archaeology.

1. Competences / Compétences

Australia is a Federation of six original States. Two federal Territories have, for most

purposes, been given the same level of self government as these States. The Commonwealth

or national Government and these other eight jurisdictions at the next tier of government have

put in place a similar regulatory scheme for heritage.

Each has:

A Heritage Council - high level body of experts appointed from outside the

government service;

- A designated Minister in the Government of the jurisdiction, who is usually also the
Minister for the Environment, advised by the Heritage Council;

- A Government department in the civil service of the jurisdiction.

The‘ Heritage Councils provide a focus for heritage maiters. They are independent statutory
bodies, although what independence means is determined by the personalities and by the
cultural context.

The bodies are:
- National Heritage Council: Australian Heritage Council;
- Territory Heritage Councils:
o Australian Capital Territory Heritage Council;
o Heritage Advisory Council of the Northern Territory;
- State Heritage Councils:
o Queensland Heritage Council;
Tasmanian Heritage Council;
State Heritage Authority of South Australia;
Heritage Council of New South Wales;
Heritage Council of Victoria;
Heritage Council of Western Australia.

o O C O 0

In each jurisdiction there is legislation for heritage matters which, despite the odd name of the
national legislation, is remarkably similar:

- National Government: National Environment Protection and Biodiversity
Conservation Act 1999; ‘
- Territories:
o Heritage Act 2004 (ACT);
o Heritage Conservation Act 1991 (NT);
- States:
o Queensland Heritage Act 1992 (Qld);
o Historic Cultural Heritage Act 1995 (Tas);
o Heritage Act 1993 (SA);
o Heritage Act 1977 (NSW);
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o Heritage Act 1995 (Vic);
o Heritage of Western Australia Act 1990 (WA).

The legislation broadly sets up listing schemes for items of heritage, and the definitions of
items of heritage include archaeological heritage. The definitions do not distinguish
archaeological heritage from other items of immovable heritage that are heritage items.

The States and Territories other than the Australian Capital Territory recognize that heritage
of local significance may be dealt with at the local level, in which case the local government
council is the decision maker.

2. Protection regimes / Régimes de protection

Australian heritage law approaches the issue of archaedlogical heritage by reference to two
categories: European cultural heritage and indigenous heritage.

European cultural heritage

There are two major distinctions within this category.

- Built heritage: Before European settlement at the end of the eighteenth century there
was little in the way of a tradition of building amongst the indigenous peoples. Thus
evidence of built cultural heritage is, by European standards, recent and is dealt with
under the category of heritage items, where the values are historical.

- Shipwrecks: The other major focus is maritime archaeology. Shipwrecks are referred
to in the national legislation and the legislation of the coastal States and Territories.

Indigenous heritage

Provision is then made for indigenous heritage of Aborigines and Torres Strait Islanders.
While there is little evidence of built items being used in what was traditionally a largely
nomadic culture, this heritage may often be archaeological, comprising burial sites, or sites
with evidence of long term use as camping sites. This evidence may be ‘middens’ or mounds
of seashells, discarded after the contents were eaten, fish traps made from large stones, cave
paintings and carvings on trees. Administratively this heritage may be dealt with by
authorities that manage the extensive systems of national parks in the States and Territories,
rather than by heritage authorities. This administrative division is considered culturally
insensitive and the jurisdictions are moving to better arrangements for indigenous heritage.

3. Excavations / Fouilles

|
Heritage legislation and land use planning law which is often also relevant in archaeological
matters are generally expressed to give the relevant decision maker a discretionary power
whether to approve work that would impact on heritage places. Heritage sites include
archaeological sites. The decision maker would consider these issues as matters of
administrative practice when considering whether to permit the work.

15




For example, in New South Wales, Australia’s most populous State:

The‘He-ritag.e» Act protects archaeological relics by requiring that any disturbance io those telics is
:;;rrlled 2out in accordance with an excavation permit issued by the Heritage Council of New South
ales,

This is also the case at the local level. Note the discretionary formulations in this typical
example of how the relevant legislative provisions are drafted. The Hunter is an industrial
area on the Pacific coast north of Sydney,

Hunter Regional Environmental Plan 1989 (Heritage)
Clause 7 Development of heritage items

(DA person shall not, in respect of a building, work, relic, tree or place that is a heritage item:

{a} demolish or alter the building or work,

(b) damage or move f.he relic, including excavation for the purpose of exposing the relic,

(cl) damage or despoil land on which the building, work or relic is situated or land which comprises the
place,

(d)' erect a building on or subdivide land on which the building, work or relic is situated or on the land
which comprises the place, or

{e) daplage any tree on land on which the building, work or relic is situated or on the land which
comprises the place, except with consent of the Council.

(2) The Council shail not grant consent to a development application made under sub-clause (1) unless
it has made an assessment of:

(a} the significance of the item as a heritage item, ‘

{(b) thg extent to which the carrying out of the development in accordance with the consent would affect
the heritage significance of the item and its site,

{c) whethe'r the sefting of the item, and in particular, whether any stylistic, horticultural or
archaeological features of the setting should be retained,

(d) whether the item constitutes a danger to the users or occupiers of that item or to the public, and

{e) llpeasures to be taken to conserve heritage items including any conservation plan prepared by the
applicant,

4. Definitions / Définitions

Archaeologicgl heritage is not separately defined in Australian legislation. This can be
111qstrated again by qupting legislation in the largest State, New South Wales. The protection
of items of archaeological heritage is achieved by their inclusion in the following definitions.

The broadest definition is of environmental heritage, which means:

“Those placssa buildings, works, relics, moveable objects, and precinets, of State or local heritage
significance.”

A more specific definition in the same legislation is of a refic, which is:

“Any deposit, object or material evidence:

(a) which relates fo the settlement of the area that comprises New South Wales, not being Aboriginal
settlement, and

(b) which is more than 50 years old.” 4

° NSW IHeritagc Office, Revealing the Past, An Introduction to Historical Archaeclogy, 2004, 2
www.heritage. nsw.gov.au, T

Z Section 4 Heritage Act 1977 (NSW),
Section 4 Heritage Act 1977 (NSW).
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In this context, the definition should be read with:

Aboriginal object means: “Any deposit, object or material evidence (not being a handicraft made for
sale) relating to the Aboriginal habitation of the area that comprises New South Wales, being habitation
before or concurrent with (or both) the occupation of that area by persons of non-Aboriginal extraction,
and includes Aboriginal remains.”

Aboriginal remains means: “The body or the remains of the body of a deceased Aboriginal, but does
not include:

(a) abody or the remains of a body buried in a cemetery in which non-Aboriginals are also buried, or
(b) a body or the remains of a body dealt with or to be dealt with in accordance with a law of the State
relating to medical freaiment or the examination, for forensic or other purposes, of the bodies of

5
deceased persons.”

These definitions give rise to the similar forms of protection, emergency orders as a prelude to
listing on an inventory.

5. Inventories / Inventaires

Apart from separate inventories of historic shipwrecks and shipwreck areas, archaeological
sites are listed as heritage places in the general inventories of heritage sites, called Heritage
Registers, maintained by each government in the federation.

The Australian inventories are:
- National inventories:

o World Heritage places®;

o National heritage places;

o Commonwealth heritage places (listing places on commonwealth land for
which the commonwealth or mnational government, therefore, has
responsibility);

- State and Territorial Inventories: heritage places listed on the Heritage Register for the
State or Territory as having State or Territory significance;

- Local government: heritage places listed in a schedule to the planning instrument for a
local government area as local significance.”

Listing on the State Heritage Register provides indefinite protection. The requirements for
excavation permits still apply fo sites on the State Heritage Register.”

6. Protection procedure / Procédure de protection

Listing Procedure

The relevant procedure is the same as that which leads to listing on an inventory of heritage
items. \

® Section 5 National Parks and Wildlife Act 1974 (NSW).

¢ Note the particular relevance of the Australian Fossil Mammal Sites (Riversleigh/Naracote) inscribed on the
World Heritage List in 1994,

7 See the example of the Hunter Regional Plan above,

® NSW Heritage Office, Revealing the Past, An Iniroduction to Historical Archaeology, 2004, 2,
www.heritage.nsw.gov.au,
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Listing on the inventories at the upper two levels of government, national and State or
Territory, is slow and deliberate.

Nominations may be made by the public, the relevant Heritage Council or the Government.

Nominations are considered by the Heritage Councils, which advertise them in newspapers
relevant to the area and call for public submissions. If a proposed nomination is sufficiently
controversial, the Minister may order a public inquiry. The Heritage Councils, which are
supported by staff experts, after considering submissions prepare a Report. In most
jurisdictions, the Minister makes the decision whether to list a nominated place. That decision
is also advertised.

Whethér an appeal to a court lies in respect of a decision to list a heritage place depends on
the jurisdiction.

Emergencies
There are two strategies available for emergencies:
- Interim registration, which is temporary listing on the inventory. To protect the place,

there is no requirement of notice before listing. The procedural steps for listing are
undertaken after interim listing, and may lead to the listing being confirmed as

permanent. In the meantime, the place has the same protection as places with

permanent listing,

If an archaeological site is of great significance, the Heritage Office can also place an
Interim Heritage Order over it to prevent harm to that place and ensure its long term
protection. Interim Heritage Orders remain in place for one year while further research
on the site is carried out.”

- Stop work orders. A Heritage Council may order that work on a possible heritage
place cease until it has time to consider whether interim listing is appropriate.

7. Legal consequences / Conséquences juridiques

The legal consequences are that a person may not carry out an action that will diminish the
heritage values of a listed place, without the consent of:

- At the national level, the Minister;

- At the State or Territory level, the relevant Heritage Council.

Local heritage significance is only one of the factors that a local government council must
take into account in considering a development application for a property. Generally, a
council’s response to this question may be the subject of an appeal to a court or a planning
tribunal.

® NSW Heritage Office, Revealing the Past, An Introduction to Historical Archaeology, 2004, 2,
www.herilage nsw.gov.au,
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8. Movable heritage / Patrimoine mobilier

Historic shipwrecks are the property of the Crown, which is the historical description for
public ownership by the Australian Nation or the relevant State or Territory.

9. Goods found by chance / Trouvailles fortuites

European cultural heritage

There are no specific legal prescriptions, but there may be restrictions on export under the
Protection of Moveable Property Act 1986 (Cth) giving effect in Australia to the Convention
on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property (UNESCO Convention).

Indigenous heritage

In New South Wales, the State museum, called the Australian Museum in anachronistic
language, has custody and control of aboriginal objects under the provisions of the National
Parks and Wildlife Act 1974 (NSW), and takes part in the nationally funded Return of
Indigenous Cultural Property program,

In South Australia, under the Aboriginal Heritage Act 1988 (SA) and in Western Australia,
under the Aboriginal Heritage Act 1972 (WA), the relevant Minister may acquire an
aboriginal object or record by purchase or compulsory acquisition.

10. Financial support / Soutien financier

No. One of the general heritage grant schemes may be applicable, otherwise for a commercial
development. The developer may have to bear the cost.

11. Link with other legislations / Lien avec d’autres 1égislations

No. The scale of the subject matter is so different in Australia than in countries with a longer
tradition of substantial built heritage or a less nomadic indigenous population. Urban sites,
while important, are usually small sites within the boundaries of small 19® century military
and convict settlements.

12. International conventions / Conventions internationals

Relevant international agreements are:
- The Convention on the Means of Prohibiting and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural Property;
- The Agreement between the Netherlands and Australia concerning OId Dutch
Shipwrecks; :
- The World Heritage Convention.

13. Implementation and protection policy / Mise en pratique et politique de protection

Archaeological work while important is not as extensive in Australia as it might be in
countries with a longer tradition of settled populations with a heritage of built items. Thus my
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view would be that, with special provision for shipwrecks, archaeology is adequately dealt
with under general heritage laws.

Provision for the preservation of indigenous heritage is under active consideration. Indigenous
peoples are struggling to have their cultures recognized as living cultures by the dominant
European derived cultures. The older view is that these cultures ‘stopped’ in 1788 with the
arrival of the first British settlers. Newer legislation is making provision for the return of
items of indigenous culture to the relevant group rather than to museums.
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THE PROTECTION OF ARCHAEOLOGICAL HERITAGE IN BELGIUM
LA PROTECTION DU PATRIMOINE ARCHEOLOGIQUE EN BELGIQUE

Anne Mie DRAYE, ICLAFI Belgium
André MATTHYS, Inspecteur général Division du Patrimoine (Région wallonne)
Stéphane DEMETER, Direction des Monuments et Sites (Reégion de Bmxelles-Capitale)m

General introduction / Introduction générale

In Belgium, the first national heritage law was adopted on 7 August 1931'", Even if the
enactment of this law confained a chapter with specific rules on archaeology, the final version
only introduced the protection of monuments on the one hand and natural sites on the other
hand. Nevertheless, the rules on monument protection allowed public authorities to protect
visible archaeological remains as such, which indeed happened several times."”

Specific legal rules on archaeology were only introduced about sixty years later, not anymore
by the national authorities, but by the three regions: the Flemish Region, the Walloon Region
and the Brussels-Capital Region.

Belgium evolved in the mean time from a unitary to a federalized country, due to consecutive
State reforms'”. The three regions gained competences concerning the protection of
immovable heritage, including the archaeological heritage. The three communities, the
Flemish Community, the French Community and the German Community’!, however
remained competent for the protection of movable heritage. In practice, this division is quite
artificial, especially in the field of archaeological heritage: many remains are immovable by
incorporation, but become movable the moment they are excavated.

The competence of the regions is an exclusive one: the Federal State is no longer competent
to act in order to protect or maintain archacological heritage. International conventions are
obviously ratified by the Federal State, but the regions are competent for the concrete
implementation. E.g. the regions make proposals for inscriptions of goods located in their
territories in the world heritage list, even if it was the Federal State that ratified the World
Heritage Convention in 1996.

At this moment, the three regions have got specific decrees on archacology. In the Walloon
Region and in the Brussels-Capital Region the applicable rules are inscribed in the codes on

1 The Kingdom of Belgium has got three official languages: Dutch, French and German, For practical reasons,
the answers to the questionnaire relating to the Flemish Region are given in English. The answers relating to the
Walloon Region and the Brussels-Capital Region are given in French,

Le Royaume de Belgique a trois langues officielles: le néerlandais, le frangais et Uallemand. Pour des raisons
pratiques, les réponses aux questions concernant la Région flamande ont été formulées en anglais. Les réponses
aux questions concernant ln Région wallonne et la Région de Bruxelles-Capitale ont été données en francais.
*!'Loi sur la protection des monuments et sites, M.B. 5 September 1931.

" B.g. in the city of Tongeren several parts of the Roman and medieval walls and some tumuli were protected as
monutments,

" The start of the still ongoing State reforms was the amendment to the constitution of 24 December 1970, M.5.
31 December 1970,

" The situation of the German Community i$ quite particular within the Belgian context: this Community
obtained from 1 January 2000 on, as a result of a collaboration agreement with the Walloon Region, the full
competence concerning the protection of immovable heritage, including archaeological heritage.
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urbanism, which shows the willingness of those regions to take into account archaeological
interests in urban planning and in licensing building projects.

The decrees contain rules on the control of excavations by previous licences, the protection of
archaeological heritage and of goods found by chance, premiums and penalties in case of non
respect of the different legal consequences imposed to owners and to persons involved in the
excavations.

1. Competences / Compétences

Flemish Region / Région flamande

In the last couple of years an important reform of the Flemish administration has been carried
out. The said reform has influenced the situation of the authorities competent for heritage
protection. As from 1 July 2006, they evolved into an autonomous agency under ministerial
control.

The competent institution for the protection of immovable heritage is in the first place the
Flemish Institute for Immovable Heritage. This institute, being a scientific institution, is
responsible for the scientific research on the archacological heritage.

Its mission is to:

- Conduct all studies and researches related to possibilities of carrying out excavations;

- Carry out excavations;

- Take measures for conservation / restoration of the goods discovered during
excavations;

- Collect documentation about excavations and monuments of archaeological interest;

- Support competent organisms and persons which have been authorized to undertake
excavations of local importance.

Besides the Institute there is the Agency Urbanism and Immovable Heritage Flanders,
charged with the preparation and implementation of heritage policy in general,

Walloon Region / Région wallonne

En Région wallonne, 1’administration compétente en matiére de protection du patrimoine est
la Division du Patrimoine, qui fait partic intégrante de la Direction Générale de
I’ Aménagement du Territoire, du Logement et du Patrimoine, La Division du Patrimoine est
chargée de la coordination et de la mise en ceuvre de la politique du patrimoine a travers ses
Directions de la Protection, de la Restauration et de 1’ Archéologie.

La Direction de 1’ Archéologie a plusieurs missions :
- Effectuer tous les travaux d’études et de recherches relatifs aux possibilités de fouilles
archéologiques;
-  Entreprendre des fouilles archéologiques;
-~ Prendre des mesures conservatoires en vue d’assurer la conservation des produits de
fouilles;
- Constituer une documentation systématique sur les fouilles archéologiques entreprises

en Région wallonne sur les monuments d’intérét archéologique et sur les produits de
fouilles;
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- Publier réguliérement un compte rendu systématique des fouilles et é&tudes
archéologiques entreprises par la direction ou auxquelles elle a collaboré;

- Présenter au ministre des propositions concernant la répartition des objets découverts
entre les musées de [’Etat, les provinces, les communes, etc.;

- Gérer les dossiers de demandes d’autorisation de fouilles, dans le cadre de la
législation existante et saisir la Commission royale des Monuments, Sites et Fouilles
pour avis motivé au ministre;

- Emettre un avis sur les organismes ou les personnes qui désirent entreprendre des
fouilles; :

- Dresser, tenir 4 jour et publier I’inventaire cartographique des sites archéologiques de
la Wallonie;

- Etudier et mettre en ceuvre la mise en valeur de certains sites archéologiques;

Par Décret du 1 avril 1999%, une nouvelle institution, organisme d’intérét public doté de
personnalité juridique, a été créée sous la dénomination Institut du Patrimoine wallon.

L’Institut remplit quatre missions:
- Mener des opérations immobiliéres;
- Valoriser des monuments qui sont la propriété de la Région wallonne;
- Assurer la trangsmission des savoir-faire dans les métiers du Patrimoine sur le site de
’ancienne abbaye de la Paix-Dieu et sensibiliser les jeunes & ceux-ci;
- Assurer ’essentiel du travail de sensibilisation, de publication, de diffusion et de
promotion du Patrimoine wallon.

Brussels-Capital Region / Région de Bruxelles-Capitale

En Région de Bruxelles-Capitale, I’administration compétente en matiére de protection du
patrimoine immobilier est la Direction des Monuments et des Sites. Au sein de cette Direction
existe - depuis 1996 - une cellule Archéologie.

En outre, il existe un organe consultatif de 18 experts: la Commission royale des Monuments
et des Sites, au sein de laquelle la compétence d’archéologie doit étre représentée.'®

Le patrimoine mobilier n’est pas du ressort de ['autorité régionale, a I’exception du ‘mobilier
fixe par destination’ et des ‘biens archéologiques mobiliers’ (entre le moment de leur mise au
jour et leur dévolution finale).

2. Protection regimes / Régimes de protection

Flemish Region / Région flamande

There is a specific legal regime for the protection of archaeological goods, organised at
regional level by the Decree of 30 June 1993 “concerning the protection of the archaeological
heritage™” (called hereafter the Archaeology Decree), slightly amended by the decrees of 18
May 1999, 28 February 2003 and 10 March 2006.

Y Déeret du 1 avril 1999 relatif 4 la conservation et 4 la protection du patrimoine, M.B. du 22 mai 1999.

'8 En Région flamande et en Région wallonne, il existe aussi une Commission royale des Monuments et des
Sites, Ces commissions disposent des compétences plus limitdes que celles de la commission bruxelloise.

1" Décret du 30 juin 1993 portant protection du patrimoine archéologique, M.B. du 15 septembre 1993.
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About 13 years later, only two archaeological goods are protected in the context of this
specific decree. This doesn’t obstruct the protection of various archaeological goods within
the legal system inscribed in the Decree of 3 March 1976 “organising the protection of
monuments, and urban or rural sites”. Some archaeological goods are also included in
protected landscapes, according to the Decree of 16 April 1996 “concerning the protection of

landscapes”"?,

The three protection regimes exist next to each other. The texts of the decrees on the
protection of monuments on the one hand and on the protection of archacological monuments
on the other hand, are not clear as to the mutual relation. In the preparatory works preceding
the Archaeology Decree was suggested that protections under this decree would be temporary
in function of excavations. For archaeological goods deserving a definitive protection, the
other decrees would be used. Unfortunately, this distinction was not inscribed in the text of
the decree itself.

Walloon Region / Région wallonne

La Région wallonne base son action sur la notion de conservation intégrée. Les dispositions
relatives au patrimoine en général et plus spécifique an patrimoine archéologique, sont
inscrites dans le Code wallon de 1’Aménagement du Territoire, de 1'Urbanisme et du
Patrimoine (ci-apres: le CWATUP).

Dans ce code, un seul régime de protection est prévu pour le patrimoine immobilier, qui est
subdivisé en monuments, ensembles architecturaux, sites et sites archéologiques. Néanmoins
des dispositions spécifiques pour les sites archéologiques, les découvertes archéologiques et
les fouilles ont ét¢ inscrites dans le CWATUP,

Brussels-Capital Region / Région de Bruxelles-Capitale

Il existe un régime spécifique pour la protection du patrimoine archéologique intégré au Code
Bruxellois de I’ Aménagement du Territoire (ci-aprés COBAT), qui porte essentiellement sur
I’organisation des fouilles archéologiques.

En outre, les mesures de protection générales du patrimoine immobilier (classement et
inscription sur la liste de sauvegarde) peuvent également s’appliquer aux sites archéologiques
qui constituent une des quatre catégories de biens immobiliers (monuments, ensembles, sites
et sites archéologiques). Notons également que plusieurs vestiges archéologiques mis au jour
par des fouilles ont ensuite été classés au titre de monuments.

18 mya z . .
19{/):01'31‘, du 3 mars 1976 réglant la protection des monuments et des sites urbains et ruraux, M.B. du 22 avril

¥ Décret du 16 avril 1996 portant protection des paysages, M.B. du 21 mai 1996,
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3. Excavations / Fouilles

Flemish Region / Répion flamande

The organisation of excavations is controlled by the regional authorities. The basic rules on
this subject are inscribed in Chapter II of the Archaeology Decree and complemented in the
implementing order of 20 April 1994,

First of all, no excavation or digging with the intention to search for archaeological goods can
be carried out without previous authorisation of the Government or its representative. For
prospecting with intervention in the soil a previous authorisation is also needed. Excavations
can only be authorised for a specific period of time and for a clearly defined zoning or area.

Conditions of maintenance can be imposed for the excavated goods. The applicant is also
obligated to collaborate in the concluding of an agreement with the owner and the user of the
land in this regard. '

The applicant of the authorisation must dispose of the necessary qualifications: degrees,
experience. He must also prove that he disposes of the necessary staff and financial means to
finalise the excavation and make, on a regular basis, reports on the progress of the
excavations. He takes safety measures against theft and vandalism. He finally accepts the
guidance and control of the public authorities.

Walloon Region / Région wallonne

L’organisation des sondages et des fouilles fait 1’objet des articles 237 & 248 du CWATUP.
Le principe est énoncé a 1’article 237:

“Nul ne peut procéder a des sondages archéologiques ou a des fouilles sans "autorisation préalable du
Gouvernement ou de son délégué.”

Les sondages impliquent une modification du sol et nécessitent donc, tout comme les fouilles,
une autorisation. Les prospections qui ne changent rien au terrain, ne requicrent pas
d’autorisation. '

L’octroi d’une autorisation est toujours relative 4 un site bien déterminé et indique clairement
les bénéficiaires, les conditions auxquelles son octroi est subordonné ainsi que la durée des
fouilles.

Ainsi, l'octroi est subordonné a:

- L'intérét que présentent les fouilles et les sondages archéologiques;

- La compétence, les moyens humains et techniques dont disposent les demandeurs;

- Lapreuve d'un accord avec le propriétaire du site;

- Un accord relatif a la dévolution des 