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Listing Cultural Property: What Do We List and What are the
Consequences for Listed Property.
Observations with Regard to Sweden.

© by Thomas Adlercreutz, jur.kand.

1 Introduction: avi au lecteur

Listing is here taken to mean two things: 1. A heritage evaluation process by which
certain property is selected for special treatment, and 2. That special treatment is
legal protection (but could also entail financial consequences). The two of them are
hinged together, and this discourse will start with the protective aspect in order to lay
a fundament for a discussion of the selective procedure. However, a reader who
cannot be bothered with the details of protection might go directly to section 7.

2 The roots of legal protection

Legal protection of historic vestiges has long standing in Sweden. In 1666 a royal
proclamation with the force of law placed under royal prerogative ‘Old Monuments
and Antiquities’. It became prohibited to interfere with vestiges that reminded of the
greatness of the forebears, particularly those of royal ascent. Graves, stones with
runic inscriptions, ruined buildings and similar obvious remains of the past were not
to be tampered with.

The legal instruments have since been developed and replaced by others, but the core
of the legal message has survived: The physical elements of the cultural heritage
shall be preserved. If necessity dictates interference with a monument, then the
extent of alterations shall be determined and monitored by the authorities. Vanishing
elements shall be carefully recorded.

There has been a difference in attitude towards remains of what has already been
abandoned and has lost economic importance, and structures that still have a viable
function in society. Rules protecting the archaeological heritage have been adopted
earlier than rules protecting architectural values. Ecclesiastical buildings, however,
have enjoyed supervision of the profane authorities even before the days of the royal
proclamation.

The question what should be singled out for protection — or in the meaning of this
colloquium ‘listed’ - in Sweden can best be answered by looking at the legal texts
and providing them with an explanatory overview.

3 The protective system: an overview

The safeguarding of the cultural heritage has always been a responsibility for the
national government (the Kings of yesterday often took a personal interest; today the
Ministry of Culture) and its agencies. These agencies are the National Heritage
Board and the cultural heritage departments of the twenty-one County
Administrations. Gradually local governments (their actual number is 289) have
become engaged in and entrusted with legal responsibilities, particularly with regard
to the architectural values of the built environment.

The statutory framework for protection of heritage values consists of several acts of
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Parliament, supplemented by government regulations. The main statutory instrument
is the Cultural Monuments (etc.) Act (SFS 1988:950). This act covers ancient
monuments and sites, listed historic buildings, ecclesiastical heritage and cultural
objects (export/restitution).

The Environmental Code (SFS 1998:808) - in force as of 1999 - proclaims as one its
aims the protection and care of a valuable natural and cultural environment. It
provides inter alia for the establishment of cultural reserves.

The Planning and Building Act (SFS 1987:10) provides legal tools for the local
governments in looking after cultural values. This act contains rules as to how the
cultural heritage should be identified and safeguarded in planning procedures and in
the screening of building applications.

4 The Cultural Monuments Act

The act's introductory provision holds that protecting and caring for Sweden's
cultural environment is a responsibility to be shared by everyone. The County
Administrations monitor this task within their respective regions, whereas
surveillance at the national level is entrusted to the National Heritage Board.

4.1 Ancient monuments and sites

are protected directly by statute, ipso lege. No administrative order is necessary. The
extent of protection is determined in a provision, which lists protected categories of
remains, chiefly of an archaeological nature: burial sites, erect stones and stones with
inscriptions and markings, gathering places, vestiges of dwellings, ruins of buildings
or structures, wrecks (more than one hundred years old), to name some of the most
important categories. Any object which falls under a heading in this list is protected,
provided it also falls under the general prerequisite of being a remain of human
activity in past days (no fixed time limit, except for wrecks) and being permanently
abandoned.

Not just the actual remain, but also a surrounding area is under protection. The exact
extent of this area may be determined administratively, but this has happened only in
few cases. Normally just the wording of the statute: an area sufficiently large for
conservation of the character and significance of the remain, is applicable.

The responsibility to determine whether an object is to be considered a protected
monument or site rests on individuals and authorities. Protection means that anyone
with the intention of using land where protected remains may be affected must first
consult the County Administration. Physical interference with protected remains
needs permission by the County Administration.

If permission is given it is generally on condition that the applicant pays for
archaeological investigation and documentation. This does not apply to protected
remains, which were entirely unknown at the start of the operation; the State then
bears responsibility for archaeological costs. If permission is denied, the applicant
may appeal against the decision in an administrative court of law. Decisions
regarding archaeological costs may be contested in a real property court.

4.2 Portable ancient finds



are defined as objects, which have no owner when, found, and which are either
discovered in or near an ancient monument or site and are connected with it, or are
found in other circumstances and are presumably at least one hundred years old. The
former accrue to the State when found; the latter accrue to the finder. A finder,
however, must invite the State to acquire objects that consist

1. wholly or partially of gold, silver, copper, bronze or other copper alloy, or

2. oftwo or several objects, which presumably were deposited together.

The National Heritage Board determines matters of acquisition. Compensation must
be reasonable and cover at least the value of the metal plus one-eighth of that value,
i.e. 112,5 percent. The Board's decision may be appealed in an administrative court

of law.

Offences may render penalties, ranging from a maximum of four years'
imprisonment to fines. In addition to penalties, offenders may have to pay damages
for repair, reconstruction or archaeological investigation necessitated by the offence.

4.3 Historic buildings

can be protected through individual listing by the County Administration. Parks and
gardens and structures other than buildings can also be listed. In the course of a
listing the County Administration will issue a Protective Order to specify what
restrictions apply to a listed building with regard to demolition, alteration and
upkeep.

Only the ‘elite’ of culturally important buildings etc. is meant be protected under the
Cultural Monuments Act. Other buildings of cultural eminence can be protected
under the Planning and Building Act.

Who owns a historic building is not relevant to whether it may be listed, with one
exception: buildings owned by the State are under a special regulation (SFS
1988:1229). The National Heritage Board nominates buildings for this regulation
and monitors the management when the Government has confirmed the nomination
and issued a protective order.

If necessary, the protective order may cover an area adjoining the building to ensure
that this area be kept in such a condition that the appearance and the character of the
building will not be jeopardised.

Pending listing, the County Administration may prohibit temporarily any measures
that might lessen the cultural value of a building; most notably it may stop an
imminent demolition.

Non-consenting property holders may claim compensation for adverse effects of
restrictions laid down in the Protective Order, but there is a threshold of economic
damage that must be passed before owners become eligible for indemnification.
Very serious restrictions entitle the owner to call for redemption of the property. He
will the receive compensation for its market value, and will also have his own costs
for value assessment in a real property court covered by the State.

Once a building has been listed, the protective order is meant to govern its physical
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shape, including matters of upkeep and care. It is possible for the owner to apply for
permission by the County Administration to make changes to the building contrary
to the protective order, if he can claim special reasons. Permission may be granted
on condition that the change is made in accordance with specific directions and that
the owner records the state of the building before and during the work that will
change it. If listing causes an obstacle, inconvenience or costs out of proportion to
the importance of the building, the County Administration may change the protective
order or revoke protection altogether.

A breach of the protective rules for historic buildings may lead to injunctions to
restore damaged buildings, enforced by contingent fines. There could also be
penalties. These, however, could not exceed a fine.

4.4 The ecclesiastical heritage

is regulated in the Cultural Monuments Act, but mainly only insofar as it belongs to
the Church of Sweden. Now autonomous, the Church of Sweden until the end of
1999 had the status of an established church. The protective system has retained a
large measure of State control.

The Cultural Monuments Act is applicable to

1. church buildings and church sites built or laid out before 1940, or later, if listed
by the National Heritage Board,

2. cemeteries laid out before 1940, or later, if listed, and

3. furnishings of historic value of a church or of a cemetery, regardless of age.

The concept of a cemetery includes secular cemeteries and cemeteries of other
denominations than the Church of Sweden. It also includes buildings on a cemetery
and other immovables or movables.

Protection under 1. and 2. is ipso lege and no further administrative action need be
taken. No church building, church site or cemetery may be changed in any
considerable way without the County Administration's permission. Normal or urgent
repair may, however, be carried out without approval. The act states that material
and methods should be chosen with regard to the cultural values in question.

Protection of furnishings depends on individual listing. Every parish has to keep a
list of furnishings with cultural value. If an object on the list belongs to, or is kept by
somebody else, it shall be noted. Furnishings must be kept safe and in good repair. A
listed item must not be disposed of, deleted from the inventory, repaired or altered,
or removed from the place where it has long since belonged without the County
Administration's permission. Privately owned objects may be on the list, but are
exempted from these restrictions. The County Administration is also authorised to
inspect furnishings, add them to the list of protected items and to take items into
custody.

4.5 Certain old cultural objects

The Cultural Monuments Act regulates dispatch out of the country of cultural
objects. Sweden, like most other Member States of the European Union, has used the
exception under Article 30 of the Community Treaty to retain national legislation to
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protect its ‘treasures of archaeological, historic or artistic value’ from the freedom of
movement stipulations for goods in general. Dispatch requirements apply regardless
of whether an object is to leave for another Member State or a third country.

Like ancient monuments and sites, Swedish cultural objects under dispatch control
are listed in categories. The list of categories coincides with the list in the European
Council Regulation (EEC) No. 3911/92 on export of cultural goods but age limits
and economic value thresholds are defined differently. Most notably the Swedish
thresholds are much lower. There is a difference between Swedish and foreign
cultural objects. Dispatch of foreign cultural objects needs permit if the object has
been in Sweden more than one hundred years. Other manifold of details in the list of
categories will have to be left out here.

Permit should not be granted for objects of great significance for the national
heritage. In certain situations permit must be granted regardless of cultural
importance: e.g. if the owner moves from Sweden to settle in another country or if
the owner is a resident of another country and has acquired the object through
inheritance, a will or the legal distribution of an estate. Permit will also be granted
for temporary loans by certain public institutions or for public cultural activities
abroad.

Permits are issued by five different authorities: The National Library (printed and
unprinted books etc.), The Nordic Museum (furniture, textiles, musical instruments,
arms etc.), The National Archives (unprinted matter), The National Art Museum
(furniture, paintings, arts and handicraft) and The National Heritage Board
(archaeological artefacts). All applications are filed with the latter agency, which
distributes them to the proper authorities.

A denial of permit can be appealed to an administrative court of law. There are no
rules on economic compensation or pre-emption by the State in cases where permit
is refused.

The Cultural Monuments Act finally contains the Swedish rules for implementation
of the European Council Directive 93/7/EEC on the return of cultural objects
unlawfully removed from the territory of Member State. The central authority
responsible for the carrying out of tasks provided for in the directive is the National
Heritage Board. No listing in Sweden of objects is involved.

5 Environmental Code

This code encompasses provisions for all kinds of activities that may affect the
environment. It lays down general rules of consideration, which have to be respected
by authorities and individuals. With regard to cultural values the code is instrumental
in two various aspects.

First, the code catalogues fundamental requirements for the use of land and water
areas. Areas, which are of importance owing to natural or cultural values or to
outdoor recreation shall, as far as possible, be protected against measures, which
may be substantially damaging to these values. If an area harbours values of national
importance, the requirement is stricter: then the area shall be protected. The County
Administrations and other government agencies in conjunction with the local



governments determine which these areas are. Certain large tracts, especially along
the coastline and around lakes and rivers, where the natural and cultural values are
defined to be of national importance, have already been geographically defined in
the code.

The effect of these provisions is that not just individuals, but also public authorities,
e.g. the Public Road Administration or a local government in applying its planning
powers, must refrain from taking damaging measures in an area of national
importance. Decisions that do not satisfy the requirements could be cancelled.

An area with nationally important cultural values might also be subject to other
claims of national importance. The code does not in one formula solve conflicts of
national interests (apart from the fact that national defence is to have priority over
other national interests).

Second, the environmental code introduces a concept parallel to nature reserves: the
cultural reserves. These can be set aside by the County Administrations, or - subject
to delegation - by local governments, in order to protect historic landscapes which
are valuable due to cultural influence. Use restrictions necessary to ensure the
purpose of the reserve may be issued, such as prohibitions to erect buildings, fences,
storage etc., or against digging, mining, felling etc. A property holder may also have
to endure the construction of roads, parking facilities, public footpaths, sanitary
installations etc. within the reserve. The fact that an area may contain buildings or
other elements already protected by the Cultural Monuments Act does not prevent
the area from being set aside as a cultural reserve.

Decisions to set up cultural reserves are appealable, either to the County
Administration or to the government.

Property holders whose current use of land are affected by a cultural reserve are
entitled to compensation from the State or local government to the extent that their
rights are considerably impeded thereby. If restrictions are severe, an owner could
request the state to redeem the property at market value. Unresolved questions
regarding compensation can be tried by a real property court.

Offences against restrictions imposed in cultural reserve may render a penalty of a
fine or up to two years' imprisonment.

6 Planning and Building Act

This act gives local governments a wide degree of autonomy in regulating planning
and other development within their respective districts. The State may, however,
intervene in planning procedures in certain cases, for instance if an issue of national
importance according to the Environmental Code has not been duly considered.
Areas delimited to be of such importance due to cultural value should therefore be
safeguarded from damaging development.

The act provides for protection of cultural values in several modes. It contains
general requirements for buildings and other structures and for sites and public
spaces. Alterations to existing buildings and structures shall be carried out with care
so that characteristics are preserved, and constructional, historical, environmental



and architectural values are taken into consideration. All buildings should be
maintained in order to keep their characteristics as far as possible. The conservation
requirements are stricter for buildings, which are particularly valuable from a
historical, environmental or architectural viewpoint, or which are a part of an area of
this kind. These buildings must not be disfigured and shall be maintained in such a
way that their characteristics will be preserved.

The act holds that all local governments must adopt comprehensive plans, covering
their entire districts. A comprehensive plan shall note the main aspects of the
proposed use of land and water areas, the local government's view on how the built
environment should be developed and preserved. It shall also describe how the local
government intends to take into consideration national interests and qualitative
norms under the Environmental Code. A comprehensive plan, however, is not
binding on either authorities or individuals.

Binding ordinances regarding land use and of development are effected through
detailed development plans. Alternatively, area regulations may be adopted, if
needed to achieve the purpose of the comprehensive plan or to ensure the
safeguarding of national interests. With these two planning instruments a local
government may decide upon regulations in several respects which affect the
preservation of cultural values. It may e.g. regulate the extent to which building
permission and demolition permission is needed for individual projects. It may also
prohibit demolition and specify how buildings of particular cultural value shall be
preserved.

Even if a demolition prohibition has not been laid down in a plan or area regulation,
the local government may refuse applications to demolish buildings that are
culturally particularly valuable.

Decisions under the Planning and Building act can be appealed against to the County
Administration, and further either to the Government or to an administrative court of
law.

To the extent binding planning measures or refusals to grant demolition permission
cause economic damage to holders of property rights, these may claim
compensation. As in the Environmental Code there are thresholds, which the damage
must exceed, but the thresholds are somewhat differently defined. A serious
impediment to property rights might obligate the local government to redeem the
property at market value. As is the case with other matters of compensation, a real
property court can resolve disputes between the parties.

Disobedience of provisions under the Planning and Building Act may, and should,
cause the local government to intervene. It could then decide on fines, contingent
fines or, in the final instance, the pulling down of a building at the owner's expense.

7 Synthesis: listing in the crossroad between politics and expertise

As has been described two different devices are used in singling out which entities of
the Swedish cultural heritage should be legally protected: ipso lege-protection and
individual listing.



The ipso lege-technique is used for ancient monuments and finds, for churches and
other ecclesiastical structures and for dispatch of cultural objects. The system may
appear rather straightforward. Parliament has confirmed that certain categories of
property shall be under a special regime. This has come to happen without political
contention and as a result of what has been considered over centuries as fitting and
necessary. There is very little opposition to this kind of ‘automatic’ protection.

Protection, to be sure, seldom impedes all changes to property concerned. Changes
will, however, be under government control. Applications may be refused, but more
often they will be granted on condition that certain measures be taken to offset or
mitigate adverse consequences to heritage values. The politicians have left the
implementation of the legal protection to civil servants and - in the second instance —
to judges. Both tiers could be expected to consult expertise in the relevant field of
cultural heritage protection. The legal texts provide the starting point of this
procedure by placing responsibility on owners and caretakers to identify their
obligations and to turn to the authorities for further guidance and determination.

Even if there is general acceptance of the system, individual cases might, of course,
end in controversy. One bone of contention is archaeological costs. Take as a
poignant example a homeowner who wants to build a new garage too close to an
Iron Age burial site. The site will often be invisible to the naked eye and there may
be several similar sites in the neighbourhood. The readiness of the owner to pay
dearly for an archaeological excavation will not be great, and lessens even more as
nothing more exciting than burnt pieces of bones and shattered ceramics gets dug up.

One problem with ipso lege-protection is the difficulty for the layman to become
alert to the fact that a place or an object is under protection. This can be intricate
even for someone with access to the statutory texts. The texts obviously have to be
worded in general terms. They point to categories of physical elements. What
belongs to each category can be difficult to grasp from just reading the text and
looking at the site. To offset this unavoidable weakness, there is the obligation to
consult the authorities to have the extent of protection defined. If consultation gets
under way with the County Administration, then at least a procedure has started,
which — if it ends in disagreement — can be tried judicially.

Consultation, however, can be neglected for two different reasons. One, of course, is
that the concerned party simply does not realise that there is something for him to
ask about. The rather opposite case is when he realises or suspects, but takes refuge
behind the generality of the text or relative obscurity of the remains to feign
ignorance. Whatever the reason, events may turn out so that harmful measures have
been already been taken when the authorities get involved. Indeed, there are
penalties and liability to pay for rescue archaeology, but irretrievable losses may
already have been suffered, and the rogue may find the risk worth taking.

To a great extent guidance can be gained from non-legal sources. Most ancient
monuments and sites are on official maps. The National Heritage Board and the
County Administrations keep a register containing over one million entries of such
remains, and these are gradually opening up to web accessibility.

Still, it may be difficult in the extreme for the layman to understand how far



protection goes. As was mentioned above, the statute protects an area surrounding
ancient monuments and sites ‘sufficiently large’ for conservation. How does the
untrained person construe this provision in an individual case? Does he realise that
intended measures hundreds of meters from an ancient monument can affect it? It is
amazing that this very open-ended provision does not get misconstrued more often
than actually seems to happen.

A rather special case of ipso lege-protection is the use in the Environmental Code of
areas of national importance due to heritage values. The rules do not give directly
binding legal protection. A landowner may be granted building permission by his
local government even though this might jeopardise heritage values. The efficiency
of the system hinges on mainly two circumstances: the awareness and acceptance of
permit giving authorities of national priorities, and the willingness of authorities set
to watch over the national interests to use the corrective powers given to them in the
Code. Issues where local and national authorities fail to reach the same conclusion
will be tests of how well environmental protection functions in Sweden.

A few sentences also about the effectiveness of ipso lege-protection with regard to
export of cultural objects. The statutes are complicated and genuine mistakes are
frequently to be expected. But there are other reasons to believe that the protective
system in this field is almost totally without consequence. One is that control is
difficult to maintain at the borders. Other priorities will be predominant in the search
for what travellers bring along. Another reason is that no gain for the heritage will be
secured by refusing an export application or by catching goods about to leave the
country. The statutes frankly are not interested in what happens to cultural goods
once it has been retained in Sweden. There are no means of pre-emption for public
collections or other provisions to secure public access to interesting cultural objects.
Nor is there a way to safeguard the physical upkeep or even continued existence of
such items. Once cultural objects have been prevented from leaving the country
legally, their destiny becomes entirely irrelevant. The Cultural Monuments Act in
this regard is very much of an empty vessel. The few drops therein, however, have a
bitter taste for proprietors who want to enjoy international price levels, and will thus
invite circumvention.

The other protective device, individual listing, is the method used for historic
buildings and church furnishings under the Cultural Monuments Act, for historic
landscapes, which can be set aside as cultural reserves according to the
Environmental Code, and for particularly valuable buildings under the Planning and
Building Act.

There are value criteria in each of the three statutes that have to be met by the
authorities responsible for the selection of objects. As has already been noted the
designation of a building as &istoric should only occur for buildings with a certain
excellence. Using the word ‘historic’ in English — the corresponding word is not
used in the Swedish text — adds explanatory value, as contemporary buildings are not
considered eligible for listing under the Cultural Monuments Act, whatever
architectural merits they may possess. Local governments need not scrutinise this
point, as the Planning and Building Act gives a larger scope for action. The fact that
much inventorisation has been going on and that both County Administrations will
help administrative practice and local governments have reasonable guidelines and
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plans of action to go by.

It is difficult to summarise what kind of buildings and other structures that are in
focus for being listed as historic. The very old structures always defend their place in
such a context. Through dendrochronological analysis it has been established that a
number of wooden structures are older than previously assessed.

The industrial heritage has received much attention in later years. The size of some
plants has accentuated difficulties in funding conservation of non-viable enterprises
and in finding alternative use. Much effort has gone into making a list of priorities,
still under discussion. Many outmoded public buildings have been under debate and
quite a few controversies have opened up between local governments and the County
Administrations about responsibilities and resources. To name just one example: a
superfluous State prison was sold sixteen years ago from the National Prison
Administration to a local government’s public housing corporation. The idea was to
convert the ‘castle’ into residences. The County Administration initiated proceedings
to list the building as historic, and in the course of this action, the State finally had to
take the property back into its ownership. Reimbursement is now being decided in a
real property court. During the years of abandon the building has been seriously
damaged by fungus. It is going to be extremely expensive to have it restored. It
would not have been bad, had listing come earlier.

The effectiveness of the provisions regarding cultural reserves is a bit difficult to
analyse, as they are new and very similar to the well-established institution the
nature reserves. Some uncertainty exists as to wherein the difference lies. There is,
currently, political pressure on using the instrument, so one can expect a rising
number.

For clarity’s sake individual listing is, of course, much better than ipso lege-
protection. The procedure has to start with the authorities, who will have to consult
the owner - instead of vice versa. The resulting dialogue will increase awareness of
what will be needed in order to conserve the object. There are possibilities for a
continued dialogue in practical matters after the listing decision has been taken.
Financial issues can also be brought up in this dialogue. With regard to historic
buildings a grant programme opens up, even though grants are not always, or
immediately available.

The strength of individual listing versus ipso lege-protection is, however, not of the
magnitude that one can presage the demise of the latter system or even a substantial
weakening of it. It would not be considered possible to protect legally by individual
decision the one million entries in the ancient remains’ register. That would involve
too much bureaucracy for too little effect. The County Administrations find it
cumbersome to proceed with historic building listings in cases where a great number
of owners or other concerned parties have to be involved individually. Thus there is
no dissatisfaction among involved officials with the ipso lege-system. Indeed, if
asked both civil servants and politicians would probably opt for more ipso lege-
protection. (In neighbouring Norway, where there has for a long time been an ipso
lege-system for buildings erected before 1538, this was recently extended to include
buildings up to 1650!). For those who — as this author — hold the view that the
present order could fare well from a degree of refinement, there is little in the way of



accidents or manhandling of monuments to point to as an argument for rule
improvement.

Stockholm, 9 February, 2002
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Why TDRs Will Not Work in Sweden

© by Thomas Adlercreutz, jur. kand.

1 The need to accommodate changed opinions

All societies are changing. So is the need from time to time to regulate how land may be used
for various purposes. The last half-century has been characterised by growing environmental
concerns. Also preservation of the cultural heritage — of buildings, archaeological remains and
religious establishments — is regularly on the agenda. Both concerns demand regulatory
mechanisms, which might clash with proprietary interests.

How these regulatory mechanisms are constructed and construed depends, of course, to a
great deal upon the structure and size of the societies that they serve. One would expect quite
a difference between the USA with its 50 federal states and 250 million inhabitants, and
legally much more homogenous Sweden with 9 million people living in partly very sparsely
populated parts. The area of the entire country covers approximately two thirds of
Pennsylvania. There are other differences as well: common law versus statute law traditions,
judicial influence on the political procedure to name but a few.

It is my impression that zoning legislation in the US is a matter for the states, and that the
states by enabling legislation confer it further to the local governments: counties or
municipalities. There is a great deal of difference both in enthusiasm and reticence toward the
change of scenery that normally results from development. There is probably also a great
difference with regard to procedure. What is true in Athens, Georgia, may be a bad joke in
Rome, Maine. A lot of different questions will be asked, and the particular answer would
depend on where the question will be posed.

In Sweden there is one Planning and Building Act, which lays out one system, applicable both
at regional levels and for the 289 local governments, varying in size from approximately five
thousand to one million inhabitants. That the system is uniform does not, however, imply that
it is centralised. Control over planning and building in Sweden has been devolved to the local
governments. There are exceptions: issues where the national government has reserved
judgement for itself, but for most practical purposes the local governments have what in
Sweden is known as a ‘monopoly on planning’, and for all practical purposes they have veto
powers when it comes to unscheduled development.

So, with regard to regulatory powers, much is different between the two countries, but that
circumstance should not suppress that what is common is a strong local power base, curtailed
to a certain extent by federal or national possibilities to intervene.

Transferable development rights do not exist in Sweden. Obviously the reason for creating an
instrument such as the TDR: the need from time to time to redistribute rights emanating from
land use regulation does exist in Sweden as well as everywhere. It could perhaps be
interesting to share a few thoughts on how that need can — or cannot - be met under Swedish
land use legislation.

2 Curtailed development vs. Property interests
Basically, what can be effected by a TDR in certain American cities, in Sweden is normally
achieved by a change in a zoning ordinance: a plan in the Swedish terminology. A plan may



be downsized or terminated under certain circumstances, and building rights could be created
elsewhere through a new or changed plan on that location.

What then of proprietary interests? How much of an obstacle are they when it comes to
rescheduling development? To leave very many points aside, it is my impression that there is
common ground also on that score in a comparison between Sweden and the US. I suppose
that a majority of jurists in both countries would agree that one of the most readily understood
definitions of ownership is the ‘bundle of rights’ theory. The question is, of course, how many
sticks to the bundle? Society has the right to take some of them away or at least bend then in
certain directions. In the US a taking must not go uncompensated. How far restrictions may
extend without amounting to a taking is subject to judicial review, and a number of cases
could be cited to illustrate in more concrete terms where the limit it to be drawn.

The Swedish property rights guarantees are fundamentally the same, yet a bit different. If
property is to be taken — expropriated - the decision in itself could be questioned first at the
national government, and ultimately by judicial review, on grounds of it not meeting the
constitutional requirement that the taking must be necessary to fulfil ‘significant public
interests’ (Chapter 2 Article 18 of the Instrument of Government). Compensation for
expropriated property will be assessed in a court of law (if either party wants to have it that
way). But the line between a taking and a non-taking is drawn differently. Expropriation is a
legal measure, by which property rights are transferred from one party to another. Restrictions
to the use of property — e.g. a demolition prohibition — do not transfer specific rights to
anybody and are not considered to be expropriation. This does not necessarily mean that the
restriction will go uncompensated. There are statutory provisions itemising in which case
compensation is due to an injured party. Most of these provisions are complicated; the
Planning and Building Act e.g. operates with two different thresholds. If the higher of the two
is overtrodden, then the injured party still will not be compensated for damage below the sill.
Overstep of the lower threshold, however, entitles to full compensation. A local government
wanting to cut down on permitted development will have to include difficult assessments as to
how far it can exercise its ‘monopoly on planning’, with or without compensation to injured
proprietors.

In the ‘bundle of property rights’, how much development will be considered as a property
right with or without special permission? The answer to that question would, I assume, be
rather lengthy in all western jurisdictions, and I am certainly not prepared to expound on it for
the US. In Sweden a fairly succinct answer may follow these lines: A proprietor can feel
reasonably secure that land use already established will be permitted not just to go on, but also
allowed slack in the way of rationalisation. To take a simple example: an industrial plant
would be permitted to be rebuilt and expanded moderately to accommodate a new production
line. A farmer will without permission be allowed to build new sheds and barns for an
increased stock of cattle, and — with local government permission — to build himself a new
house upon retirement. If — for overriding reasons — society deems necessary to restrict the
‘right of current use’, then it also has to compensate economically.

A change in the use of land is not guaranteed in the same way. Society has reserved for itself
to try new development and to refuse without economic indemnification those who harboured
expectations. It goes without saying that environmentally hazardous development will be
permitted only if bad effects are sure to be kept within safe limits. Not even proprietors in
sparsely populated areas will enjoy any right to build or develop land other than on condition.



Certainly, the doctrine of legitimate expectations could be invoked in Sweden too, but few
expectations concerning previously unexploited land are of that nature.

One way of creating legitimate expectations is local government planning. A fundamental
element of the Planning and Building Act is that for every detailed plan a period of
implementation must be determined, between five and fifteen years. The lapse of the
implementation period does not mean anything for the plan in itself; it affords the same
building rights as before. But after the end of the implementation period the plan can be
changed without compensatory effects. Building rights can be scrapped, if this is deemed
necessary by the local government. The situation is perhaps not as straightforward as that;
considerations should still be had for already established uses. However, development that has
not come in place during the implementation period is not secure any more. As long as that
development is still in line with local government intentions, the plan runs on and building
permission will be granted. But if the local authorities prefer a park to the factory foreseen in
the plan, then the industrial purpose can be stricken from the plan without any duty on part of
the local government to compensate holders of non-implemented building rights.

Two explanations here. The term building rights will be used to refer to specific Swedish
circumstances; it is closer to Swedish terminology and also implies that planning is often not
the only permission needed for development. Building rights under a Swedish detailed plan
are transferable in the simple sense that they can be traded from one person to another. The
landowner can, of course, sell the land or let it to someone who will use the rights afforded.
But rights can not be switched from one place to another, except, as mentioned, through a
change of one or several plans for concerned areas.

The fact that implementation periods are fairly short gives scope for new views and directions
in local government land use schemes. The procedure to change plans and thereby — if desired
- swap building rights from one place to another is cumbersome, but not impossible, and the
present system also gives a degree of security for proprietary interests which it probably
would be impossible to do without. (Before the Planning and Building Act the solution to re-
planning needs was simply to halt all development within the planned area. Nevertheless
projects favoured by the local government could be allowed to go ahead, with ensuing
misgivings as to due process and subsequent erosion of the credibility of planning.)

So if the Planning and Building Act makes it possible to rethink new development from time
to time, the period of limitation system does not do the same trick for the already built
heritage. The regulatory way to preserve buildings is to introduce a prohibition on demolition
in a detailed plan or in area regulations, another instrument provided for in the Planning and
Building Act but without building rights. This typically has negative effects on the right to
current use of the property as it takes away the possibilities to modify and rationalise
buildings and other structures to the extent permitted according to the general principle
explained above. If it is to happen, it may result in a duty to compensate, depending on
whether the compensatory threshold gets overstepped or not (somewhere in the range 15 — 20
percent of the value of the concerned property). If a demolition prohibition is to be introduced
in an already adopted plan during its period of implementation, the local government will
have to compensate injured parties for their losses regardless of thresholds. This means that
there are often precarious economic evaluations involved in efforts to save buildings through
demolition prohibitions. If the need arises within a newly adopted plan, it could turn out very
costly to save the building by regulatory force. One might assume, perhaps, that
miscalculation of that nature should not be frequent.



Outside of planned areas there are no building rights. This does not mean that no buildings
will be permitted. Local governments may grant building permission after having measured
the individual reasons against various criteria laid down in the Planning and Building Act.
Projects that are intended to support or extend already existing activities have a stronger
position than others do. Instead of accepting or refusing an application directly, the local
government may decide that the project needs be studied in a plan. The costs for the planning
procedure may be levied on the applicant.

There could be other obstacles to the project than the lack of a plan. In Sweden there are
general prohibitions against building on ancient remains and within 100 meters of all
waterfronts (prohibition extendable to 300 meters). Dispensations can be given, but usually on
rather tough conditions. Theoretically these prohibitions could apply also within planned
areas, but such planning accidents should not occur. So if building rights are to be switched
from one place to another, having them secured in a plan is the only platform conceivable.

To sum up: Building rights are secured only during the implementation period, i. e. a
maximum of fifteen years. In that period the need do rethink the plan should not occur very
often, and after the lapse of the implementation period the local government can change the
plan without having to barter building rights from one locality to another. This is one factor to
explain why that there is scant use for a TDR system in Sweden.

3 From plan to reality

Building rights and permissions in a plan is only the groundwork of development. Whether
development will actually be realised depends on the actual economic prospects. Investments
in infrastructure are, of course, one of the main factors to be considered. The Planning and
Building Act contains provisions which are basic to these economic considerations. The
ground rule is that the local government is responsible for public facilities such as roads,
public parks, playgrounds, sewage and water supplies. These should be built before the end of
the implementation period. With consent of the County Administration a local government
may take without compensation land that according to the plan is necessary for fulfilling this
obligation. In addition the local government may order landowners to pay the costs of these
investments and share them equitably. These costs will, of course, be carried over as the value
of the building rights of the plan is assessed. Needless to say, there is a breakeven point below
which intended development will be scrapped. One of the obligations of the local government
in the planning procedure is to calculate the costs of development so that this does not happen.

Even if planners are cost-conscious, development still does not come in place if landowners
do not come to terms with contractors. This is beyond the scope of the Planning and Building
Act, but still a concern for the local government. In one scenario the local government itself is
the landowner. Agreements with a contractor will then often encompass a settlement on the
contents of the plan — subject to council approval — and how costs for the infrastructure will
be met; one solution here is the sale of the planned area to the contractor or to another
developer such as the local government’s own housing corporation. One element in financing
the operation could be the barter of building rights from one place to another. Seen from a
negotiatory point of view this scenario is rather straightforward. The local government has the
land, controls the planning procedure and thereby also the amount of building rights to go
with the land. The developer has the money and other resources, and — as the case may be —
building rights elsewhere that might be attractive for the local government to see downscaled.



Similarly, if the developer holds the land from the beginning and the planning initiative comes
from that quarter, the local government might be interested only on terms that include less
development somewhere else. The arithmetic may be more or less difficult, but if only two
parties are involved the problems can very likely be sorted out.

4 Profit sharing as an alternative to TDRs?

What has been said so far concerns the simplified situation where the local government meets
one developer to find out the terms for new development on virgin land. If the land that is up
for planning or re-planning is taken up by already established structures and use, then it also
normally divided between many owners, e.g. an urban rehabilitation project. Needless to say
negotiations may get very complicated, especially in the rare case that re-planning concerns a
plan which still runs in its implementation period and consequently every square inch of
downscaled development theoretically needs to be compensated. Even if building rights do
not cease to exist after the lapse of the implementation period, their value becomes uncertain.
The minimum value implemented rights can sink to equals the principal right of current use.
This value will, of course, depend very much on the general demand for land. It will be much
higher in the cities than in depopulating areas.

To address this complex situation where restrictions for local government re-planning get
tangled with various, perhaps mutually conflicting owner interests, the Planning and Building
Act has been supplemented by another act, the Act on Co-ordinated Development. The
essence of this statute is to facilitate development within areas with complex implementation
of new or altered plans. One prerequisite is local government consent. Another is that the total
gain of co-ordinated development must exceed the disadvantages. A third is that owners in
general in the area must not be duly opposed. Owners in the minority who do not want to take
part cannot be forced to do so. Their land, however, can be taken and either added to another
lot within the area or be collective property of the participating owners.

The local government determines in general terms the area for co-ordinated development by
adopting or changing a plan. Owners within the area make up a legal collectivity, in which
they hold shares according to landed area contributed. The surveyor’s office leads the
procedure, determines whether the gain requirement is met, finalises the extent of the area and
allocates shares to contributing owners. The collectivity concludes necessary agreements with
the local government regarding infrastructure. All members of the collectivity get their share
of the profit. If land cannot be redistributed to an owner in accordance with his shareholding,
the difference will be compensated. Owners, who decide not to take part, will be compensated
for the market value of their land. They will not, however, get a share of the value added by
the new or altered plan.

What we have here is in a sense a vehicle for exchanging building rights, a vehicle which will,
if necessary and with local government blessing, transport the rights of a non-consenting
minority of owners to those who are more eager. What seems different from a TDR-system is
among other things that co-ordinated development is designed for one area, in which building
rights so to speak may be switched from one patch to another with due compensation to non-
consenting owners. The geographical limitation is perhaps not an obstacle; there does not
seem to be any bars to letting the legal area encompass several tracts of different location. The
gain requirement, however, could be a major obstacle to the implementation of plans where
preservation is the primary object, and valuations of concerned property may show a total
value decrease.



These reflections, however, are more of theoretical than practical nature. There has not been
much demand for the co-ordinated development procedure in Sweden since its inception in
1987. In fact, publicly financed campaigns to promote this legal vehicle repeatedly seem to
have failed. My personal guess is that the procedure seems too unwieldy and perhaps
unpredictable from the start. It does not replace negotiations between owners and the local
government, and can solve only minor differences. It may seem safer for a developer to buy
out the less willing parties. Whatever the reason, the tool simply is not asked for.

This paper started with the assertion that TDRs will not work in Sweden. Hopefully, the main
supports for this projection have protruded from the above, and also what means are available
to solve the underlying problem. There is, however, also another factor that might explain
why a TDR-system would not be any more successful than its Swedish third cousin would:
co-ordinated development. Whereas it certainly is possible to develop land without owning it,
it is almost always preferred to acquire the full proprietary rights: to get as many sticks to the
bundle as possible. This is not just the safest for the developer; the creditors too will be
interested in the best security. Consequently financial costs can be kept to a minimum. So
development will almost always start with someone buying up the property, whether the
buyer be the local government, its housing subsidiary, a private construction corporation or a
middleman. In Sweden real property transactions are relatively easy to conduct. There is a
good, nation-wide computerised land register, which will instantly reveal present owner,
details of his acquisition, the area of the property, its taxation status and all liens on the
property (the details of these may merit a closer study). The legal formalities are few, and
there is normally no need to involve attorneys. There is no notarisation, simply a duty to have
a purchase registered within three months and a transaction tax (1,5 percent or 3 percent for
legal persons). So when the stars are right, land acquisition is quick and easy.

For the creditors an outright purchase is often a prerequisite for involvement in a development
project. To finance derived rights would appear riskier and would be more expensive. Just as
co-ordinated development has become a flop, so has REITs and similar schemes designed to
facilitate real estate financial operations (with the exception of sale-lease back operations). It
seems that the Swedish real property establishment is a very traditional one, and one need not
go far back in history in order to find the reason for caution. The failed expectations and huge
bankruptcies of the late 1980’s are still in living memory.
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INVENTAIRE DU PATRIMOINE HISTORIQUE

Présenté par Gaél Kpotoghé AMOUSSOU,Architecte
Secrétaire Général de ’'ICOMOS-TOGO

La connaissance des monuments et sites, leur inventaire et les mesures 1égales de leur sauvegarde et de
leur protection de méme que leur mise en valeur dans le cadre du développement d'une ville historique
suppose la prise en compte d'un certain nombres d'éléments qui peuvent étre regroupés en quatre (04 )
phases a savoir:

Phase I: Inventaire et diagnostic physique et institutionnel du patrimoine historique.

Cette phase expose les principes méthodologiques, leur application les analyses et notes récapitulatives,
sur les résultats séquences par séquences et les propositions concrétes d'amélioration du cadre
institutionnel.

Elle comporte :

Les recherches documentaires et spécialisées : il s’agit de faire le point des ouvrages déja publiés sur le
champ d’étude, de recenser les textes juridiques existants (lois, décrets, arrétés, notes de service etc.) de
collecter les données des traductions orales relatives aux pratiques coutumicres en matiere d’occupation
fonciere et de protection du patrimoine, de faire le point de la méthodologie en matiére d’inventaire et le
proposer un format d’inventaires (fiches et dossiers d’identification pour les €léments a inventori€s).

Information, sensibilisation des autorités locales et des communautés : il s’agit dans ce cas d’informer
et de sensibiliser des autorités locales et des communautés, de faire attention aux leaders communautaires
(chefs religieux, chefs de quartiers, chefs de famille, etc.) et de recueillir les traditions coutumieres.

Analyse des textes juridiques, des pratiques coutumiéres et du cadre institutionnel relatifs a
I’occupation fonciére et a la protection du patrimoine : il faut faire dans ce cas: une analyse des
données juridiques et coutumieres recueillies, une analyse du cadre institutionnel actuel de gestion du
patrimoine de la ville et de faire ressortir les forces et faiblesses du cadre institutionnel.

Lancement de I’opération d’inventaire sur le terrain :
Il s’agit ici de lancer 1’opération pratique d’inventaire des éléments constitutifs du patrimoine de la ville et

de regrouper en typologies et / ou en catégories.

Phase 2: Analyse des besoins des parties prenantes et de I'expérience de la conservation /
préservation.

Cette partie analytique permettra de mettre un accent sur les besoins réels des parties prenantes pour une
meilleur prise en compte des actions de conservation.
Elle comporte :

Enquétes : il s’agit de lister les batiments et sites ayant fait 1’objet de réhabilitation avec identification de :



- Propriétaires
- Financement
- Initiateur
- Objectifs

Lister les batiments ayant fait 1’objet de destruction ou de dénaturation :
- Propriétaires

- Auteurs

- Raisons évoquées

Analyse : il s’agit de faire les logiques positives passées (et en cours)

- batiments publics, sauvetage de patrimoine, aménagement / réhabilitation de 1’espace de travail,
combinaison des (deux) 2 logiques.

- Batiments privés , sauvetage et espace de travail, combinaison des (deux) 2, prestige.

Logiques négatives passées et en cours

- destruction
- dénaturation

Point de 1’état actuel de conservation avec une attention particuliére aux problémes d’entretien courant

- Financement
- Savoir — faire
- Organisation de conservation préventive.

Propositions pour un plan de gestion du patrimoine : il s’agit de faire les propositions de plan de
gestion du patrimoine déja réhabilité

Evaluation et ajustement de plan de gestion du patrimoine: il s’agit de faire I’évaluation critique de
plan de gestion proposé.

Modalités de gestion.

Bilan des forces et faiblesses.

Phase 3 : Proposition de stratégies.

Elle permettra de mettre en place un plan global de sauvegarde du patrimoine aprés les contacts et
négociations avec les occupants et les autorités qui ont en charge la protection sur le plan local, national.

Cette phase comprend :

Préparation du document de synthése : il s’agit de faire la vision, objectifs généraux et particuliers, et
les moyens d’action possibles pour la sauvetage et la valorisation du patrimoine de la ville.
Moyens d’action

- Ajustement du cadre légal, réglementaire et institutionnel
- Sensibilisation pour adhésion des parties prenantes.
- Mobilisation des ressources financieres

* moyens publics centralisés, décentralisés
* moyens privés et / ou communautaires



- Organisation de la gestion de ce patrimoine
- Critéres de sélection et d’¢ligibilité.

Séminaire de réflexion : il s’agit de faire I’ajustement et validation du document de synthése

Plan global de sauvetage des tissus anciens de la ville : il s’agit de faire 1’¢laboration de la liste
prioritaire du patrimoine de la ville par typologie et catégorie.

Sources de financement possibles :
- financements autonomes, etc.,
Elaboration du plan de sauvetage comportant :

- un guide d’entretien des batiments réhabilités,
- mesures de protection pour les non — réhabilités mais présentant un intérét particulier

Mise en place du mécanisme de suivi et d’évaluation.

Négociations avec les propriétaires : il s’agit de signer des contrats de confiance et d’objectifs pour
la réhabilitation, la valorisation et la gestion du patrimoine des batiments et sites identifiés pour le
programme pilote.

Phase 4 : Définition d’un programme pilote

Cette phase permettra de faire des démonstrations en vue d'une sensibilisation conséquente des
populations sur la base des actions de vulgarisation de savoir faire traditionnel appuyé des mesures
contemporaines d'intervention sur le patrimoine. L'essentiel du contenu de ce chapitre sera développé sur
la base des expériences vécues sur certaines villes historiques du sud du Bénin et du Togo sur lesquelles
nous sommes entrain de travailler.

Elle comporte :

Sélection des batiments ou sites du programme pilote : il s’agit la proposition de programme pilote de
réhabilitation pour les batiments et sites suivants :

- Ceux qui auront été sélectionnés sur la base des critéres de sélection et d’¢ligibilité sur la liste du
patrimoine de la ville définie en phase 3.

- Ceux pour lesquels un courant de confiance et d’objectifs aura été passé avec les propriétaires.

- Ceux pour lesquels I’utilisation et le financement spécifique de I’entretien aprés réhabilitation auront
été clairement définis et approuvés par les parties prenantes.

Atelier de validation des choix et test du mécanisme de suivi et d’évaluation.

Relevés et documents graphiques : il s’agit de faire les relevés des batiments sélectionnés.
Documents graphiques par batiments. Evaluation de 1’état physique des batiments et sites. Réalisation des
études d’avant — projet détaillé.

Evaluation des termes de référence : il s’agit de faire I’¢laboration des TDR relatifs a :

- L’exécution des travaux de réhabilitation des batiments et sites au titre du programme pilote.
- Lasélection de a structure de contrdle et de suivi de ces travaux.
- La formation des artisans intervenants sur le patrimoine.



- L’¢laboration des textes sur le cadre institutionnel et de gestion du patrimoine.

Elaboration des dossiers de consultation des entreprises (DCE) : il s’agit de faire le dossier de
consultation comportant :

- Avis d’appel d’offres

- Reglement particulier de I’appel d’offres

Le cahier des clauses et conditions particulieres

Le cahier des prescriptions techniques

Le cahier des charges fiscales

Le cadre du bordereau des prix unitaires

Le cadre du devis quantitatif et estimatif des travaux

Les modéles de conventions, de cautions, de soumission, de demande d’avance.



(REALMENTE EXISTE EL DERECHO DE PROPIEDAD PRIVADA EN LOS
BIENES CULTURALES?

LUIS A. ANGUITA VILLANUEVA
Doctor en Derecho. Universidad Complutense

L.-Introduccion: la diferente situacion juridica del propietario en Espaiia. I1.- La graduacion del interés cultural
de los bienes y su repercusion juridica. III.- El contenido del dominio. 1. Las facultades como elemento
configurador del dominio. 2. Las facultades y sus limitaciones. A.- Sobre el derecho de libre
aprovechamiento: A’.- El derecho a usar; B’.- El derecho a disfrutar. B.- La libre disposicion del bien: A’.-
Facultad de enajenar; B’. Facultad de transformar; C’. La facultad de destruir.

L.-Introduccion: la diferente situacion juridica del propietario en Espaiia

La titularidad de bienes del patrimonio historico espafiol, como lo denomina nuestra
Ley estatal de 1985, o de bienes culturales, como hacen una gran parte de las Comunidades
Autoénomas, se presenta como una de las grandes dudas acerca de la existencia de un
auténtico régimen de propiedad. Y, por auténtico, hemos de entender aquella configuracion
de la relacion dominical conforme a la Constitucién Espafiola de 1978 y al art. 348 del
Cédigo civil® , ya que han sido las “leyes especiales” en la materia las que han desfigurado
de tal manera el concepto y, sobre todo, el contenido de este derecho, que nos hacen
cuestionarnos la verdadera dimension de la titularidad privada sobre este tipo de bienes.

A lo largo de este trabajo intentaremos mostrar como las limitaciones introducidas
sobre las facultades bésicas e inherentes del derecho de propiedad nos acercan mas a una
concesion administrativa que a un verdadero derecho dominical. Siendo la funcidn social el
argumento politico-juridico que enmascara la regulacion “protectora” del patrimonio
cultural espafiol.

Antes de pasar a ver el cumulo de medidas coercitivas que imponen las normas
reguladoras del patrimonio cultural en Espafia es necesario precisar cudles van a ser esas
normas y como se diferencian entre si. Lo primero a tener en cuenta es el distinto marco
competencial del que emana la regulacion del patrimonio cultural e histérico. En el
ordenamiento juridico espafiol conviven normas emanadas de tres instancias
competenciales: el Derecho originado en la Unidon Europea, el Derecho proveniente del
Estado y el de las Comunidades Auténomas”.

En esta materia de patrimonio cultural que afecta a la esfera del sujeto titular del
bien, nos encontramos con que la Union Europea ha prestado especial atencion a la
proteccion juridica del patrimonio de sus paises miembros a partir de la supresion de las
barreras aduaneras el 1 de enero de 1993. La UE, mediante dos Reglamentos y una
Directiva’, ha venido a regular el problema del trafico interno y externo de bienes
culturales, delimitando las actuaciones del propietario de cara a poder trasladar sus bienes
de un pais de la UE a otro, y de un pais de la UE a un tercero. Estas medidas hay que
incardinarlas en el marco de las excepciones al mercado interior sin barreras establecidas
por el actual art. 30 del Tratado de la Union Europea en el que se autorizan “las



prohibiciones o restricciones a la importacidon, exportaciéon o transito justificadas por
razones de orden publico, moralidad y seguridad publicas, proteccion de la salud y vida de
las personas, animales, preservacion de los vegetales, proteccion del patrimonio artistico,
histérico o arqueolégico nacional’ o protecciéon de la propiedad industrial o comercial”.
Por tanto, los bienes del patrimonio historico y cultural de los paises miembros no estan
incluidos en el principio de la libre circulacion de mercaderias dentro del territorio de la
Unidn, establecido como uno de los pilares del mercado comun europeo.
Por otro lado, nos encontramos, dentro del territorio espafiol, que las competencias en
materia de patrimonio cultural estdn divididas entre el Estado y las CCAAs. A modo de
resumen se puede sefialar que el Estado tiene competencia exclusiva en la defensa del
patrimonio cultural, artistico y monumental espafiol contra la exportacion y la expoliacion
(art. 149.1.28* CE). Y decimos lo de resumen porque a pesar de la aparentemente inocua
Sentencia 17/1991, de 31 de enero, del Tribunal Constitucional, contra determinados
preceptos de la Ley 16/1985, de 25 de junio, del Patrimonio Histérico Espafiol® en la que
declara la constitucionalidad de todo el texto de la misma, determinando inicamente una
serie de interpretaciones de algun precepto de ella, hoy, las inicas competencias del Estado
en materia de patrimonio histdrico son las referentes al trafico internacional de estos bienes
y a su expolio. Pero, incluso, creo que hay que precisar un poco mas, después de la
definicién del término expolio que realiza el art. 4° de la LPHE y de la inexistencia de
actuaciones del Estado recurriendo a esta competencia marcada en exclusiva por la CE, hay
que concluir que el Estado so6lo tiene competencia exclusiva en la exportacion e
importacion de bienes culturales. Tal situacion determina que sean las CCAAs, a través de
sus leyes de patrimonio historico o cultural, las que delimiten el contenido del dominio
sobre estos bienes, quedando la LPHE como subsidiaria en defecto de éstas (ya sea por la
falta de regulacion total o parcial, fenomeno que se produce en mdas casos de los que
parecen a simple vista)®. Actualmente, son 13 las CCAAs que han aprobado una norma
propia de patrimonio cultural o histdrico con rango de ley:

-Ley de Patrimonio Histdérico de Castilla - La Mancha (Ley 4/1990, de 30 de
mayo)’.

-Ley de Patrimonio Cultural Vasco (Ley 7/1990, de 3 de julio)'.

-Ley de Patrimonio Histérico de Andalucia (Ley 1/1991, de 3 de julio)'".

-Ley de Patrimonio Cultural Catalan (Ley 9/1993, de 30 de septiembre)'”.

-Ley del Patrimonio Cultural de Galicia (Ley 8/1995, de 30 de octubre)'.

-Ley del Patrimonio Cultural Valenciano (Ley 4/1998, de 11 de junio)'*.

15—Ley de Patrimonio Historico de la Comunidad de Madrid (Ley 10/1998, de 9 de

julio) .

-Ley de Patrimonio Cultural de Cantabria (Ley 11/1998, de 13 de octubre)'®.

-Ley del Patrimonio Historico de las Islas Baleares (Ley 12/1998, de 21 de
diciembre)'’.

-Ley de Patrimonio Cultural Aragonés (Ley 3/1999, de 3 de marzo)'®.

-Ley de Patrimonio Historico de Canarias (Ley 4/1999, de 15 de marzo)®.

-Ley de Patrimonio Historico y Cultural de Extremadura (Ley 2/1999, de 29 de
marzo)™.

2-1Ley de Patrimonio Cultural del Principado de Asturias (Ley 1/2001, de 6 de
marzo)” .



Sin embargo, esta realidad juridica no puede hacernos obviar la realidad social en la
que puede desembocar: diferentes normas = diferentes estatutos juridicos de la propiedad.
Y esto si que nos parece mas grave. Primero, porque si tal supuesto se produce, que a mi
juicio si, seria inconstitucional; “Todos los espafoles tienen los mismos derechos y
obligaciones en cualquier parte del territorio del Estado” (art. 139.1 CE). La division del
Estado en CCAAs no puede acarrear la desigualdad de derechos entre los ciudadanos
espafoles en atencion a la Comunidad a la que pertenezcan; y, segundo, porque si tal
desigualdad juridica se produce, ello puede llevar a un desplazamiento del patrimonio
cultural mueble de una Comunidad a otra dependiendo del trato que dé al “coleccionista” o
titular singular de bienes de naturaleza cultural. Nos encontramos ante “una bomba de
relojeria”, ya que, tarde o temprano, los titulares privados de estos bienes, ante la falta de
control de la constitucionalidad de estas leyes por las autoridades competentes, van a llevar
la cuestion al TS y al TC y éstos tendran que pronunciarse sobre los distintos estatutos
juridicos de la propiedad sobre bienes culturales en los distintos territorios del Estado.

I1.- La graduacion del interés cultural de los bienes y su repercusion juridica

Una vez tenemos prefijado el problema de la complejidad del marco competencial
del que van a emanar las normas delimitadoras del dominio sobre estos bienes, y los
posibles efectos que ello puede determinar en el titular del bien, es necesario ver como las
normas del patrimonio cultural dividen al mismo atendiendo a su “valor cultural”,
procediendo a las clasificaciones de bienes culturales (y eso excluyendo a la normativa
urbanistica, que en el caso de los inmuebles de naturaleza cultural realiza, a su vez, nuevas
graduaciones de los mismos).

El modelo, sin duda alguna, lo constituyé la LPHE, que marcé unos niveles de
proteccion atendiendo a un concepto juridico tan abstracto, y me atreveria a decir que de
igual manera estético, como el de la “relevancia” respecto al Patrimonio Histérico Espaiol-
art. 1°.3 y 26.1 LPHE?. Esta “relevancia” cultural hizo clasificar los bienes culturales de la
siguiente manera:

1°.- Bienes de Interés Cultural (BIC)

2°.- Bienes muebles incluidos en el Inventario General (BIG)

3°.- Los demas bienes del Patrimonio Historico Espafiol

La categoria basica, en torno a la cual gira la proteccion del patrimonio historico
espafiol es la de los BIC. Los BIC son, por tanto, los “bienes mas relevantes del Patrimonio
Historico Espafiol” y los que “gozan de singular proteccion y tutela” (art. 9°.1 LPHE).
Singular proteccion y tutela que se manifiesta en una serie de medidas que van a convertir
al titular y, en muchos casos, de igual manera al poseedor de estos bienes, en un mero
“concesionario” del mismo.

Los BIG y el grupo de lo que aqui denominamos “demas bienes del Patrimonio
Historico Espaiol” presentan una regulacion mas peregrina. Por un lado, los BIG aparecen
como una categoria diferenciada por dos criterios: el primero, por la “singular relevancia”
respecto al Patrimonio Historico Espafiol, que no llega a ser tan relevante como para estar
dentro de los BIC; y, segundo, porque solo pueden ser bienes de naturaleza mueble (art.
26.1 LPHE). Esta absurda diferenciacion entre los bienes culturales de naturaleza mueble e
inmueble ha hecho que el modelo de los BIG como bienes muebles exclusivamente, haya



sido rechazada por la practica totalidad de las normativas autonémicas de patrimonio
cultural®. Es mas, esta variacion de criterios legislativos, los BIC como bienes muebles e
inmuebles, y los BIG como bienes unicamente muebles, ha llevado a la Administracion, a
la hora de proceder a la ordenacion del Registro General y del Inventario General
respectivamente, a considerar la categoria de BIC como la dedicada a los inmuebles, y la
de los BIG como la dedicada a los muebles, entendidos €stos sin ningun rigor juridico.
Solucion que si bien nos parece de lo mas practica no deja de ser una interpretacion
irregular de la norma.

En cuanto a los demads bienes del Patrimonio Histdrico Espaiol por ellos entiende la
LPHE aquellos “inmuebles y objetos muebles de interés artistico, historico, paleontolédgico,
arqueologico, etnografico, cientifico o técnico” que no hayan sido declarados BIC o BIG.
Es decir, su clasificacion como tales es meramente residual, con el peligro que se deriva de
esta abstraccidbn. A mi juicio, tal inexistencia de declaracion formal por parte de la
Administracion conlleva la falta de proteccion de esta parte de nuestro patrimonio cultural
que es, sin duda alguna, la mas extensa, y aquella en la que los atentados son mads
asequibles por su falta de conocimiento y, sobre todo, por su escaso control. Esta parte de
nuestro patrimonio cultural, que como decimos es la que representa la mayoria del mismo,
presenta una regulacion nimia. Al no estar delimitada, el legislador ha previsto una serie de
declaraciones de obligaciones genéricas que van dirigidas a todos “los bienes integrantes
del Patrimonio Historico Espafiol” y que nos parece que son meras declaraciones de
principios con escasa relevancia practica por la dificulad de su control. Asi, por ejemplo, la
declaracion del art. 36.1 LPHE que nos dice que “Los bienes integrantes del Patrimonio
Historico Espafiol deberdn ser conservados, mantenidos y custodiados por sus propietarios
0, en su caso, por los titulares de derechos reales o por los poseedores de tales bienes”.

Como se ve, la incardinacion del bien en cuestion va a determinar la aplicacion de
un régimen juridico u otro en el titular del derecho real. Pero el problema en torno el
propietario no finaliza ahi. Dependiendo de donde se halle sito el bien, se va a encontrar
con que esas clasificaciones estudiadas van a variar. La mayor parte de CCAAs han
regulado el régimen juridico de su patrimonio cultural en normas tan detalladas, y en
algunos casos mas que la referenciada LPHE. Lo cual, ha desembocado en unas
clasificaciones de los bienes diferentes a las de la LPHE vy, en distintas configuraciones del
derecho de propiedad sobre bienes culturales en Espafia. Tal anomalia no ha sido puesta de
manifiesto todavia, pero mostrara toda su virulencia en el momento en que cualquier titular
lleve alguna controversia respecto de su titularidad en uno de estos bienes.

II1.- El contenido del dominio

El estatuto juridico de la propiedad en Espaiia se delimita de forma muy general en
los articulos 33 de la CE y 348 Cc. y, de forma especial, en las leyes y demas normas
encargadas de regular el dominio en determinados tipos de bienes a los que los legisladores,
Estatal y autondémicos, han dotado de singular relevancia como en el caso que nos ocupa.

La CE reconoce expresamente el derecho de propiedad pero delimitada por la
funcién social. La funcidn social, sin embargo, no creo que consista Unicamente en una
“delimitacion” del contenido de este derecho. La funcidon social engendra unos efectos
negativos o delimitadores en el titular del derecho de propiedad, asi como en los demas
derechos reales, y otros de cardcter positivo. Esta interpretacion, casi a sensu contrario del



término empleado por el legislador constitucional, hay que encontrarla en la finalidad de la
mencionada funcién social. La funcion social tiene como objetivo el “beneficio social®®,
entendido éste como el derecho a la participacion de todos en los bienes dotados de valores
de interés general. Tal derecho subjetivo de fruicion o goce colectivo es a la que esta
destinada la funcion social, y ese es su destino: conseguir que se armonice la preexistencia
de un derecho privado con lo que podriamos denominar derecho publico. Dicha armonia,
no se suele conseguir Unicamente con medidas limitadoras para el que posee o es titular del
bien, sino que las denominadas medidas de fomento son el otro tipo de instrumentos que
van a permitir que la sociedad disfrute de tales bienes de goce comun. A ese equilibrio va
destinada, a mi juicio, la funcion social. Ya que la manera de alcanzar que esos bienes sean
de fruicidn colectiva se realiza a través de la armonia y no de la imposicidon exclusiva como
se encarga de demostrar constantemente nuestra normativa de bienes culturales. De hecho,
gracias a normas que piensan que la funcion social consiste inicamente en configurar a los
titulares de estos bienes como meros detentadores, volcandoles sobre su derecho la bateria
de limitaciones que a continuacidon vamos a ver, entendemos, como en Espafia hoy en el
siglo XXI se puede hablar de que el coleccionista de bienes culturales es un coleccionista
clandestino (clandestino,na. “Apliquese generalmente a lo que se hace o se dice
secretamente por temor a la ley o para eludirla”. Diccionario de la Lengua Espariola. Real
Academia Espariola, XXI1 Edicion, Edit. Espasa Calpe, Madrid.).

1. Las facultades como elemento configurador del dominio

El contenido de la propiedad privada ha sido objeto de enumeraciones,
descripciones y concienzudos estudios destinados a saber hasta donde llegan las facultades
del titular del bien en concreto®. Desde hace tiempo, la técnica detallista ha dejado paso a
una mas realista postura cientifica tendente a demostrar que la enumeracion de facetas de
las que el dominus es titular carece de eficacia y sobre todo de contenido practico. La
propiedad en nuestros ordenamientos juridicos es el médximo derecho que se reconoce sobre
un bien: ius plenum in re corporali. De ahi, que su contenido haya de ser definido en torno
a un todo, y no en torno a una descripcion de facultades que siempre va a resultar
inexacta”®. Son las limitaciones las que nos van a permitir perfilar el verdadero contenido
del dominio, ya que, son los efectos negativos los que individualizan las facultades del
dominus respecto al todo®’. Sabiendo de lo que se nos ha privado, podremos concretar qué
es lo que realmente tenemos. Por ello, si tiene utilidad diseccionar, con caracter didactico,
el contenido de la propiedad sobre bienes de caracter cultural: para entender qué situacion
juridica crean estas leyes respecto de los titulares de estos bienes. Viendo, como las
limitaciones que se introducen en la propiedad sobre los mismos terminan por socavar el
contenido esencial de este derecho™.

2. Las facultades y sus limitaciones
Siguiendo la division trazada por SANCHEZ ROMAN?’ sobre los “derechos del

dominio”, nos podemos orientar para poder precisar el alcance de las limitaciones en los
bienes culturales. Tales facultades o derechos son clasificados de la siguiente manera:



A.- Sobre el derecho de libre aprovechamiento

Dentro del aprovechamiento SANCHEZ ROMAN, en su conocido esquema,
sefialaba que se incluian los derechos de usar, disfrutar y abusar del bien del que se es
titular. En los bienes de naturaleza cultural este derecho de libre aprovechamiento estd
ampliamente constrefiido. Veamos porqué.

A’ .- El derecho a usar el bien estd dentro del genérico derecho de goce recogido en
la definicion que de la propiedad da el art. 348 del Cc. No creo que plantee ninguna duda,
que la facultad de uso o goce forma parte de lo que la CE denomina contenido esencial del
derecho de propiedad. Si la ley privara del derecho de uso al propietario, seria tanto como
predicar la expropiacién forzosa del bien sin justiprecio. Evidentemente, ninguna ley en
nuestro pais llega a impedir el uso de un bien por parte del titular del mismo, ello supondria
la inconstitucionalidad de la misma a la luz de la proteccion dispensada a este derecho por
el art. 53.1 CE. Si bien, si encontramos variados supuestos que modalizan el uso de los
bienes de los que uno puede ser titular.

Este es el caso de la LPHE, que entiende que el uso, y las demas facultades del
derecho de propiedad privada estan supeditadas a la funcion social que llevan implicita los
bienes: “Porque los bienes que lo integran se han convertido en patrimoniales debido
exclusivamente a la accion social que cumplen, directamente derivada del aprecio con que
los mismos ciudadanos los han revalorizado™’.

Hay que tener en cuenta que la relacion cultura-libertad es el punto de partida de la
“socializacion” de los bienes incluidos en estas normas. No olvidemos que la propia
Exposicion de Motivos concluye con esta idea, “en un Estado democratico estos bienes
deben estar adecuadamente puestos al servicio de la colectividad en el convencimiento de
que con su disfrute se facilita el acceso a la cultura y que ésta, en definitiva, es camino
seguro hacia la libertad de los pueblos”. Y en este aspecto si que debemos estar de acuerdo.
La funcion social que cumplen estos bienes o la “accion social que cumplen” como expresa
el legislador de la Ley del Estado, se debe a que la cultura es parte de todos los ciudadanos
de una nacion e, incluso, del mundo, debiendo los poderes publicos garantizar ese acceso a
la cultura a la que todos tiene derecho. Pero tal apreciacion, no puede hacernos perder de
vista que sobre estos bienes se proyectan distintas situaciones de titularidad. Dichas
situaciones, no pueden llevar a concluir, como desde luego se desprende del tratamiento de
la Ley hacia los titulares no publicos de bienes culturales, que la socializacion de todos los
bienes culturales es el mejor instrumento para conseguir el ideal de aprovechamiento o
acceso de todos a la cultura que los mismos representan. Y ello, por indudables razones
juridicas y econémicas que a todos nos asaltan cuando pensamos en una posible titularidad
publica de todo el patrimonio cultural en Espana que, a mi juicio, llevaria antes a la
destruccion del mismo mas que a su conservacion y desarrollo.

El uso de los bienes culturales aparece delimitado con obligaciones de hacer y de no
hacer que van a desembocar en que determinadas actuaciones del titular sobre sus bienes
sea visada previamente por la Administracion competente o que tenga prohibido su
comportamiento en determinados supuestos.

En cuanto a las obligaciones de hacer y de no hacer que recaen sobre los
propietarios de bienes culturales, destaca la obligacion genérica de conservar, mantener y
custodiar que pesa de igual manera sobre los titulares de cualquier otro derecho real sobre



los mismos (art. 36.1 LPHE). Esta obligacion es la base de todo el régimen de limitaciones
que se establecen en las normas del patrimonio historico o cultural de nuestro pais, y de
cualquier otro que asi considere estos bienes. Hay que tener en cuenta que esta obligacion
conlleva, practicamente, todas las posteriores que vamos a estudiar. Principalmente, porque
en ellas estd todo lo necesario para evitar la desaparicion de un bien cultural, o del valor
cultural que el mismo encierra, para las generaciones presentes y futuras. La conservacion,
mantenimiento y custodia son actividades destinadas a la preservacion del bien cultural,
entendidas éstas como la realizacion de las conductas necesarias “para asegurar su
integridad y evitar la pérdida o deterioro de su valor cultural”' . Es mas, estas conductas,
como han hecho algunas normas autonémicas, se pueden resumir en un genérico deber de
conservar, entendido éste como “deber basico” que “comporta salvaguardar la integridad
del bien y no destinarlo en ninglin caso a usos que pongan en peligro la pervivencia de los
valores que hacen de €l un bien cultural” (art. 18.1 in fine de la LPHM).

Tal deber genérico se concretiza en una serie de medidas limitativas del dominio
que podemos enumerar del siguiente modo:

a) Obligacion de utilizar el bien conforme a los valores que aconsejan su
conservacion (art. 36.2 LPHE). De manera muy similar se expresan los arts. 25.1 LPCC, 23
LPCV, 18.1 LPHM, 26 LPHB, 28.2 LPCAst. Para intentar precisar el contenido de los
valores que aconsejan la conservacion del bien cultural es importante destacar la regulacion
que de esta obligacion realiza la LPCVal. Cuando hablamos de que la propiedad es en gran
parte el derecho a usar el bien del que se es titular y, por otro, de que los bienes culturales
se han de usar de forma que siempre se garantice su conservacidon, nos encontramos con
que todo bien con su uso sufre un deterioro que, en principio, parece contrario a su
conservacion. Y sefialo, en principio, porque no creo que sea asi. El legislador estatal, y la
mayoria de los autonémicos, tienen un concepto museistico decimonoénico a la hora de
referirse al uso de estos bienes, tendiendo a prevalecer en ellos la idea de que el no uso
garantiza mejor la conservacion. Sin embargo, esa nocion no puede estar mas lejos de la
realidad como el legislador valenciano a puesto de relieve. Para la LPCVal. La accion de
las administraciones publicas de dicha Comunidad se dirigiran “de modo especial a facilitar
la incorporacion de los bienes del patrimonio cultural a usos activos y adecuados a su
naturaleza, como medio de promover el interés social en su conservacion y restauracion”.
Pero va mas all4, en esa obligacion destinada a poner en uso “activo” los bienes culturales
como medio para su conservacion se incluye la cesion de los bienes, incluso declarados de
interés cultural, a las personas o entidades que garanticen conservacion, restauracion y
promocion adecuada de los mismos®>. Es decir y como conclusién a este extremo: el
adecuado uso de los bienes culturales garantiza su conservacion, siendo el particular en
determinados casos mejor conservador que cualquier Administracion por publica que sea su
actividad.

b) Cualquier cambio de uso ha de ser autorizado por la Administracion
competente™ (art. 36.2 LPHE, y 29.2 LPCV, 33.1 LPHA, 29.2 LPCC, 36.2 y 41.1 LPCVal.,
54.1 LPHCan.). Entendiendo por cambio de uso “una alteracion sustancial en la utilizacion
de la cosa™*, ya que sino no implicaria ninguna actividad en contra de la conservacion del
bien.



¢) De igual manera, es necesaria autorizacion para la realizacion de cualquier obra
interior o exterior que afecte directamente a un BIC o a alguna de sus partes integrantes o
pertenencias. (art. 19.1 LPHE y 33-35 LPCV; 29, 34, 35 LPCC; 37-39 LPCG; 33-34 LPHA
Y 44-55 RPHA; 35,36 Y 38 LPCVal.; 32 LPHM; 55-58 LPHCan.; 31-33 y 37 LPHCE; 37
LPHB; 47, 52-53 LPCCa.; 35 LPCAr, 56-57 LPCAst.)>. El principio que se recoge en esta
materia es que toda obra sobre un bien cultural declarado necesita previa y expresa
autorizacion.

Las normativas autondmicas, en algunos casos, han detallado méas esta obligacion de
sometimiento a la autorizacion previa de la obra que se realice sobre un BIC. Asi, se ha
descrito por las leyes culturales un amplio sistema de control de las mencionadas obras e
intervenciones: junto a la citada autorizacion es necesario el cumplimiento de los criterios
de intervencion por ellas establecidos, criterios, basados en una mas adecuada puesta del
bien al servicio del valor cultural que generan®.

Junto a tales extremos, nos encontramos al tratar de las obras sobre BIC, uno de los
temas de armonizacion mas complicada en las leyes del patrimonio historico o cultural. Es
el referente a la interrelacion patrimonio cultural-urbanismo. En este sentido, la LPHE
dedica los arts. 20 y 21 a tal funcion, basdndose en la técnica del planeamiento especial
para conseguir la mejor defensa del patrimonio. Constituyendo la redaccion de un Plan
Especial de Proteccion una obligacion de los Municipios donde se hallara sito el BIC
declarado Conjunto Histérico, Sitio Histoérico o Zona Arqueoldgica. Tal precision se ve
acompafiada de otro principio bésico en la materia: la normativa de patrimonio historico
tiene preferencia normativa sobre la de urbanismo. De tal principio, se deriva, que tanto en
el planeamiento como en la ejecucion de licencias serd necesaria la autorizacion de la
respectiva Administracion cultural competente para poder proceder a su aprobacion, sin la
cual no serd valida la actuacion urbanistica. En este punto, las CCAAs han desarrollado la
citada interrelacion llegando a casos de especial consideracion como el del planeamiento,
entendiendo estos no como elementos distorsionadores del sistema de la normativa cultural,
sino como instrumentos de proteccion del patrimonio cultural no ajenos a las normas
culturales. La ultima ley de patrimonio cultural aprobada, la LPCAst., entiende asi la
armonia de tales cuerpos normativos. Siempre sometiendo los elementos de actuacion
urbanistica relacionados con los bienes culturales a la Administracion cultural y regulando
los supuestos en que tales normas pueden entrar a reglamentar un mismo supuesto como
mecanismos destinados al mismo fin. El ejemplo mas estimulante en este sentido ha sido,
en la LPCAst., el uso de los catalogos urbanisticos de protecciéon como parte de la
clasificacion de los bienes culturales (art. 9)’, tras la de los BIC y Bienes incluidos en el
Inventario del Patrimonio Cultural de Asturias. Siendo ademas, un elemento destinado “a
reforzar la capacidad de los Ayuntamientos para desarrollar acciones e iniciativas propias

en esta materia”>®.

d) Es necesaria también la autorizacion previa y expresa si el titular del bien
pretende colocar en la fachada del inmueble declarado BIC, o en su cubierta, cualquier
clase de rotulo, sefial o simbolo (art. 19.1 y 2 LPHE). Las normativas autonémicas han
incluido esta actuacion de sometimiento a control por parte de la Administracion
competente, dentro de los criterios de intervencion sefialados para la realizacion de obras en
el bien cultural. Esta postura me parece acertada, mas, si pensamos que la colocacién de
esos rotulos, sefiales o simbolos, en muchos casos va a llevar aparejada la realizacion de
alguna obra en el citado inmueble de mayor o menor relevancia.



Sin embargo, como se ha percatado algiin legislador autonémico, esta actividad de
sefalizacion o colocacion de rotulos en los inmuebles culturales puede presentar diversas
formas y cumplir distintas finalidades®®, llegando incluso a contradecir a la LPHE por la
solucion tomada al respecto. Este es el caso de la LPHCan. que distingue entre la
sefializacion de bienes de interés cultural para su adecuada identificacion (rotulacion
unificada obligatoria, art. 27), “rétulos de obra” (art. 35, también obligatoria), y rétulos
comerciales sin justificacion historica que “se permitiran unicamente si van adosados a los
huecos de fachada, prohibiéndose las vallas publicitarias en todo el ambito de los Conjuntos
Historicos™ (art. 34.4). Este ultimo aspecto de la legislacion canaria vuelve a poner de
manifiesto el peligro de la regulacion diferenciada de estos bienes atendiendo a la CCAA
en la que nos encontremos, determinando, para este caso en concreto, que los rotulos
comerciales, p.ej., estaran prohibidos en Castilla y Ledn y no asi en Canarias. Variando el
régimen de la propiedad atendiendo a la Autonomia en la que se encuentre sito el bien,
conculcando el régimen de igualdad autondémica consagrado en el art. 139 CE.

e) Mas alla va la LPHE en lo que concierne a la colocacion de publicidad en los BIC
inmuebles. Se prohibe la posibilidad de colocar publicidad comercial en los citados bienes,
asi como la de cualquier clase de cables, antenas y conducciones aparentes en los mismos
(arts. 19.3 LPHE y los referentes a los criterios de intervencion de las normativas de las
CCAAs). Este si es un criterio mantenido por la practica totalidad de las CCAAs sin
diferencia, de hecho, es una medida tan histérica®® en nuestro Derecho cultural como
inaplicada. Y sefialamos inaplicada porque no hay mas que pasearse por los centros
historicos de nuestras ciudades declarados Conjuntos Historicos para ver como se incumple
tal medida que, en determinados casos, es consentida y “patrocinada™' por las autoridades
publicas: Ibiza, Segovia, Avila, Caceres, Granada, Sevilla, Cordoba™... Tengamos en
cuenta, ademas, que las mismas prohibiciones se derivan de las normas sobre publicidad y
sobre Telecomunicaciones: arts. 1°y 2° del Decreto 917/1967, de 20 de abril, por el que se
dictan normas sobre publicidad exterior, y el art. 18 de la Ley 31/1987, de 18 de diciembre,
de Ordenacion de las Telecomunicaciones.

fEl derecho de acceso a los bienes culturales inmuebles y el de préstamo de los
muebles para exposiciones temporales suponen uno de los puntos mas conflictivos
juridicamente con el derecho de propiedad privada sobre los mismos. La LPHE vy las
normativas autondmicas sin excepcion (arts. 13.2 LPHE y la Disposicion Adicional Cuarta
de Real Decreto 111/1986, de 10 de enero, de desarrollo parcial de la LPHE; 24 LPCV;
15.2 LPHA y Capitulo II del Titulo II del RPHA; 26 LPCG; 30.1.c) y 70 LPCC; 18.3, 18.4
y 32 LPCVal.; 19 LPHM.; 42 LPCCa.; 34 LPHB; 28 LPHCan.; 33 LPCAr.; 24 LPHCE; y
43 LPCAst.).
Los derechos de acceso vienen motivados en la normativa cultural por razones:
- de inspeccion por las autoridades administrativas,
- de investigacion por personas acreditadas para ello (en algunas normas ni
siquiera precisa de la acreditacion),
-y de visita publica por cualquier ciudadano de forma gratuita al menos 4 dias al
mes (algunas CCAAs incluso lo extienden).

Dichas obligaciones, a la vez, se complementan con el posible depdsito temporal del bien
con caracter cultural para exposiciones o para su visita en centros museisticos publicos, o



cuando se ponga en peligro su seguridad o su conservacion. Medida que nos recuerda mas a
una expropiacion temporal sin justiprecio, es decir una incautacion que a una medida de
acceso a la cultura.

El problema del que parecen no haberse percatado los legisladores estatal y
autonomicos, con las tres excepciones que luego veremos, es el de la jerarquia normativa y
el respeto a la inviolabilidad del domicilio. Los derechos a la intimidad personal y familiar
aparecen estrechamente vinculados al concepto de domicilio. Domicilio, en el que solo se
puede entrar con el consentimiento del titular, con resolucion judicial y en el caso de que en
¢l se esté cometiendo un flagrante delito (art. 18.2 CE). Ninguna ley, por muy importante
que nos parezca, puede ir en contra de la Constitucion, y aqui es donde la normativa
cultural en vez de procurar el acuerdo y la armonia entre los derechos de caracter social y
los de caracter particular fracasa estrepitosamente. Solo parece que han tenido en cuenta
este mandato constitucional tres normas autonémicas y no de forma taxativa:

1?- La LPCV en su art. 24.3 al regular el derecho de visita publica como obligacion
de los titulares de derechos reales sobre el bien cultural, exime de ésta si los titulares
acreditan “causa justificada fundamentada en el derecho a la intimidad, honor y otros
derechos fundamentales y libertades publicas, o cualesquiera otras causas que fueran
estimadas por el Departamento de Cultura y Turismo del Gobierno Vasco”. Si bien, las
causas alegadas se acreditaran en un procedimiento administrativo que se establecera al
efecto y solo se refiere a la visita publica y no a la inspeccion y al acceso a los
investigadores. Hecho que es dificil de entender, o ;es que los el derecho a la intimidad
existe en un caso y en otros no?

2%- En la LPCVal. Al regular el “Régimen de visitas” en su art. 32 establece que éste
“debera garantizar debidamente el respeto al derecho a la intimidad personal y familiar”.
Pero volvemos a notar la falta de la misma precision en lo que respecta a los derechos de
acceso por inspeccion y por investigacion recogidos en su art. 18.

3%- La moderna LPCAst. recoge todos los derechos de acceso comentados en un
mismo articulo, el 43, pero los diferencia en su régimen de visitas atendiendo a que sea
realizada por la Administracion del Principado de Asturias o por investigadores y
ciudadanos. Solo en este segundo caso se eximira de tales obligaciones de acceso a los
titulares de derechos reales sobre los mismos, de forma total o parcial, en “aquellos casos
en que los inmuebles a que se refieren tengan el caracter de domicilio particular, cuando
por razones de residencia continuada sea imposible su cumplimiento sin violacion de la
intimidad del mismo”.

Por tanto, aun quedan muchas “batallas” por resolver para saber si realmente estos
derechos para la comunidad, servidumbres para los titulares de derechos reales sobre los
bienes culturales, tienen fundamento a la luz de la CE o mas bien son “salidas de tono” de
legisladores mas centrados en una parcela minima del ordenamiento juridico que en su
plural dimension real.

g) Accion publica para la incoacion de expediente para la declaracion de BIC y de

defensa del Patrimonio Historico Espariol (arts. 10 y 8 LPHE; 5°y 7° LPHCM; 3°1ly 11.2
LPCV; 5°y 8°1 LPCC; 3°y 9° LPCG; 5°y 9°.1 LPHA; 5°.2 y 3,y 27.1 LPCVal.; 5°y 10.1
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LPHM; 16, 9°.1 y 5° y 39.5 LPCCa; 7°.2 Y 3 LPHB; 19.1 LPHCan.; 182 Y 6, Y 8°
LPCAr; 7°.2 y 3°.1 LPHCE; 14.1 y 4°.1 LPCAst.).

Estos son, a mi juicio, dos de los mecanismos mds acertados para la defensa, por
parte de la sociedad civil, de nuestro patrimonio cultural. Son la expresion maxima de que
la proteccion de los bienes que representan nuestra cultura es un derecho y una obligacion
de todos aunque, indudablemente, la concienciacion social de que eso es asi esté muy lejos
de producirse. Sin embargo, tales derechos sociales desembocan en unas obligaciones de
padecer a los titulares de la propiedad sobre estos bienes, que la van a ver coartada con la
declaracion de sus bienes como de interés cultural.

Tales derechos de proteccion social del patrimonio, tengamos en cuenta que son
extensibles a todos los ciudadanos de la Unién Europea, suponen un avance cualitativo en
la generacion de situaciones juridicas culturales para la sociedad. Sin embargo, estos
derechos sociales tienen un importante riesgo hacia el propietario dimanante del mal uso
que puede darse de ellos por sujetos con intenciones perniciosas. Y no me estoy refiriendo a
un “supuesto de laboratorio” ni mucho menos, si no a la realidad de que con base en estos
preceptos se estan vulnerando derechos fundamentales de los titulares de dichos bienes.
Asi, la Sentencia del Tribunal Supremo n°. 2239/1998, Sala de lo Penal, de 9 de julio de
1999, condena por prevaricacion al Presidente y a los miembros del Consejo de Gobierno
de Cantabria que utilizando estos preceptos de la LPHE pretendian causar un dafio en el
Ayuntamiento de Santander y en el titular de los terrenos, evitando la construccion en los
mismos. Si tenemos en cuenta la gravedad del hecho y los sujetos implicados, nos
percatamos de la posibilidad real de que estos derechos sociales se conviertan en auténticas
armas juridicas que sin su debido control pueden llegar a disparates como el que realizo el
Gobierno de la citada CCAA.

B’.- El derecho a disfrutar del bien del que se es titular no aparece constrefiido por
las normativas del patrimonio cultural o histérico espafiol siempre y cuando por tal
entendamos el derecho a percibir los frutos que el bien en cuestion puede producir. Este
derecho de percepcion de frutos no se ve en ningun momento limitado o constrefiido por el
legislador cultural directamente. Y digo directamente, porque, si la cesion del uso parece
que va a ser el principal medio para la obtencion de frutos por parte de estos bienes,
después de haber visto las limitaciones que recaen sobre el uso, dificilmente la posibilidad
de produccion de los mismos sera equiparable a la de un bien carente de dicho valor.

De ahi, que haya que concluir que la facultad de disfrutar se ve igualmente
constrefida y casi carente de virtualidad, ya que el uso esta de tal manera limitado, que se
le priva de gran parte de su aprovechamiento.

B.- La libre disposicion del bien

Siguiendo del esquema de desarrollo planteado con los mencionados fines
didacticos, nos encontramos con que la facultad de libre disposicidon sobre el bien que tiene
el propietario se suele dividir en las subsiguientes facultades: de enajenar, de gravar, de
limitar, de transformar y de destruir. La normativa del patrimonio cultural hace referencia a
la primera y a las dos tltimas, si bien, las facultades de gravar y de limitar el bien por parte
del titular, se van a ver restringidas por la misma razén que se sefialaba al tratar la facultad

11



de disfrute. Independientemente de tal matizacion es necesario detenerse en los siguientes
aspectos:

A’.- Facultad de enajenar: Las leyes de patrimonio cultural si prestan singular
atencion a esta faceta del derecho de propiedad, fundamentandose en que dicha facultad,
unida a la posterior exportacion del bien, es una de las causas de empobrecimiento de
nuestro patrimonio. Ejemplos como los que hoy encontramos en distintos museos de
Estados Unidos de América han pesado mucho en la mente del legislador cultural a la hora
de regular esta facultad, sin percatarse que estas salidas del territorio nacional de bienes
culturales so6lo han sido la punta del iceberg de la pérdida de nuestro patrimonio histérico-
artistico.

La enajenacion de bienes con valor cultural (ya sean BIC o BIG, o sus correlativos
de las clasificaciones autondmicas) aparece profusamente regulada tanto en la LPHE,
art.38, como en su Reglamento de desarrollo, arts. 40-44, asi como en las normas
autonoémicas de contenido cultural: arts. 25-26 LPCV; 26-27 LPCC; 27-28 LPCG; 18
LPHA y 28-32 RPHA; 22-24 y 22-23 LPCVal.; 20-22 LPHM; 43-44 LPCCa.; 32 y 45-46
LPHB; 42 y 50 LPCCan; 25-26 LPCHE; y 45-47 LPCAst. Habiéndose detenido éstas,
incluso, en el traslado de bienes culturales muebles que, en bastantes casos, exige la
autorizacion o comunicacion de su desplazamiento fuera del territorio de la CCAA.

La enajenacion, independientemente de que norma estudiemos ya que en esta
facultad siguen todas el disefio de control establecido por la LPHE, aparece sometida a un
doble derecho de adquisicion preferente por parte de la Administracion. El titular ha de
notificar a la Administracién competente™ en la materia, la intencién de enajenar el bien
cultural declarado como tal, con constancia, en la mencionada notificacion, del precio y
condiciones en que se proponga realizar la transmision®. La Administracién, en el plazo
establecido por las normas culturales, podra ejercitar el derecho de tanteo que le reconocen,
obligandose, en este caso, a pagar el precio fijado por el propietario en el acto de la
notificacion. Uno de los dislates que se introducen en este punto, es el exagerado plazo que
se da a las Administraciones para cumplir con su obligacion de pagar el precio al vendedor:
jdos ejercicios econdmicos!, “salvo pacto con el interesado de otra forma de pago”. Me
parece, que conceder dos ejercicios econdmicos para pagar una compraventa deja en una
posicion juridica y economica muy debilitada al propietario. Porque en caso de necesitar el
dinero el titular del bien, probablemente una de las razones principales por las que se
produce la enajenacion, si se le estaria privando del contenido esencial de la propiedad. La
demora excesiva en el pago de un bien, sea el que sea, supone el vaciamiento del contenido
que la CE declara como inabarcable por los poderes publicos. Posibilitar que durante dos
afios alguien pueda estar sin el bien, del que ya no es titular, y sin el precio obtenido por su
venta, se acerca mas a una medida confiscatoria que al respeto a los derechos reconocidos
por la CE®.

De manera similar opera el segundo derecho de adquisicion preferente correlato del
anterior. Cuando la notificacion de la enajenacion no se hubiera realizado, incumplimiento
total, o se hubiera llevado a cabo pero de forma incompleta, incumplimiento parcial, la
Administracion competente podrd ejercitar el derecho de retracto, en un plazo
convenientemente amplio desde que conocid la enajenacion llevada a cabo.

Y para finalizar, las normas culturales, cierran las garantias de que se haya
producido tal observancia de las obligaciones del titular que pretende enajenar un bien

12



cultural a través de los Registradores de la Propiedad y Mercantiles que “no inscribiran
documento alguno por el que se transmita la propiedad o cualquier otro derecho real sobre
los bienes a que hace referencia este articulo sin que se acredite haber cumplido cuantos
requisitos en €l se recogen”.

Este sistema de control de la enajenacién, salvo por los plazos concedidos a la
Administracion, parece conveniente para evitar desapariciones de bienes culturales. Pero es
el sistema de circulacion internacional de estos bienes el que realmente ha de evitar la
salida ilegal de este patrimonio cultural espafiol y, a mi juicio, no parece igualmente de
respetuoso con las exportaciones que con las importaciones de estos bienes. Aunque €so, €s
materia de otro articulo.

B’. Facultad de transformar: las leyes de patrimonio cultural no hacen referencia
explicitamente a esta facultad, si bien, por tal podemos entender un conjunto de actuaciones
que van a estar limitadas por la injerencia que se puede realizar en el bien en cuestion que
pueden llegar a hacerle perder parte de su valor cultural.

En principio, y como sefialabamos al tratar de las obras, la autorizacion es la técnica
de control elegida por el legislador para fiscalizar esta facultad. Asi, el tratamiento, la
intervenciéon y las restauraciones®® (art. 39 LPHE) estdn bajo autorizacion y bajo los
criterios de intervenciéon que, como vimos, fijaban las normas autonémicas con mayor
precision que la LPHE, a la hora de proceder a su realizacion.

Sin embargo las actuaciones mas traumaticas, como pueden ser la reconstruccion o
la separacion de in BIC inmueble de su entorno, estan prohibidas por las normas culturales
(arts. 39.2 y 18 LPHE), salvo que sus valores culturales no puedan sobrevivir sin adoptar
este tipo de actuaciones.

C’. La facultad de destruir: este derecho, como nos podemos imaginar, aparece
desterrado de la esfera de poder del titular sobre estos bienes. Pero no porque lo diga
expresamente la norma cultural, sino porque se deriva de toda la finalidad de esta
regulacion y de su configuracion en torno a la funcion social y valor cultural de los
mencionados bienes. Evidentemente, la propiedad se presupone libre. Las mermas sobre la
titularidad dominical han de ser expresas en las normas, pero con las actuaciones e
injerencias sobre el propietario en atencion a las citadas caracteristicas que desempefian,
hacen imposible juridicamente la destruccion de un bien cultural declarado, lo cual no
puede hacernos obviar que tal posibilidad no lo sea tal en el mundo de la realidad. En cuyo
caso, estariamos en presencia de los tipos penales recogidos en los arts. 321 y ss del Codigo
penal y no de la normativas administrativas que nos traen a estudio.

Como conclusién podemos destacar, que mientras los legisladores en materia de
patrimonio cultural no adopten una postura mas positiva hacia la propiedad privada de estos
bienes, las leyes y disposiciones estudiadas se convierten en dificilmente aplicables de
acuerdo al sistema de jerarquia de fuentes previstas en nuestro ordenamiento juridico. Y lo
que es mas grave, el afan paternalista de tales legisladores, traducido en dicha opresion
normativa, hace inviable la adecuada conservacion del patrimonio historico de Espafia.

!'En adelante CE.
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* En adelante Cc.

* En adelante CCAA.

* Reglamento (CEE) num. 3911/92 del Consejo, de 9 de diciembre de 1992, relativo a la exportacion de
bienes culturales; Reglamento num. 752/93 de la Comision, de 30 de marzo de 1993, relativo a las
disposiciones de aplicacion del Reglamento (CEE) nam. 3911/92 del Consejo, de 9 de diciembre de 1992,
relativo a la exportacion de bienes culturales; y la Directiva 93/7/CEE del Consejo, de 15 de marzo, relativa a
la restitucion de bienes culturales que hayan salido de forma ilegal del territorio de un Estado miembro de la
Unidén Europea (incorporada al ordenamiento juridico espaiiol por la Ley 36/1994, de 23 de diciembre)
> La cursiva es del autor.

% En adelante LPHE.

7«A los efectos de la presente Ley se entiende por expoliacion toda accion u omision que ponga en peligro de
pérdida o destruccion todos o alguno de los valores de los bienes que integran el Patrimonio Historico
Espafiol o perturbe el cumplimiento de su funcion social. En tales casos la Administracion del Estado, con
independencia de las competencias que correspondan a las Comunidades Auténomas, en cualquier momento,
podrd interesar del Departamento competente del Consejo de Gobierno de la Comunidad Auténoma
correspondiente la adopcidon con urgencia de las medidas conducentes a evitar la expoliacion. Si se
desatendiere el requerimiento, la Administracion del Estado dispondra lo necesario para la recuperacion y
proteccion, tanto legal como técnica, del bien expoliado.”
¥ Excepto Castilla y Leén (con un Proyecto de Ley de Patrimonio Cultural de 27 de mayo de 2001), La Rioja,
Murcia y Navarra, todas las demas han aprobado una ley de patrimonio histérico o cultural de su territorio
respectivo. Si bien, como se sefialaba, tal regulacion presenta una dependencia mayor de la aparente después
de ver como se ha regulado esta materia por las CCAAs. En este sentido, baste sefialar, la falta de regulacion
juridica que esta apareciendo en las clasificaciones de los bienes, atendiendo a su valor cultural, dadas por las
normas autondmicas. Tal falta de referencia, una vez producida, supone que es el régimen juridico de los
Bienes de Interés Cultural recogido en la LPHE el que va a venir a suplir tal vacio. Aplicandose en numerosas
ocasiones las previsiones de la Ley del Estado.

Junto a la citada influencia de la LPHE sobre la regulacion juridica de la propiedad de estos bienes
culturales, no podemos perder de vista la influencia que ejerce la Ley estatal en la aprobacion posterior de la
normativa cultural autonomica. La estructura, preceptos y contenido de éstas aparece intimamente ligado a la
Ley de 1986 que supone el punto de partida para todas ellas. De ahi, que la estructura expositiva que vamos a
seguir esté vinculada a ese nexo de union entre todas ellas que es la LPHE.

° En adelante LPHCM.

' En adelante LPCV.

"""En adelante LPHA.

"2 En adelante LPCC.

" En adelante LPCG.

' En adelante LPCVal.

"> En adelante LPHM.

' En adelante LPCCa.

'" En adelante LPHB.

'8 En adelante LPHAr.

' En adelante LPHCan.

% En adelante LPHCE.

! En adelante LPCAst.

2 Articulo 1.

“l. Son objeto de la presente Ley la proteccion, acrecentamiento y transmision a las generaciones futuras del
Patrimonio Histdrico Espafiol.

2. Integran el Patrimonio Historico Espafiol los inmuebles y objetos muebles de interés artistico, historico,
paleontoldgico, arqueoldgico, etnografico, cientifico o técnico. También forman parte del mismo el
patrimonio documental y bibliografico, los yacimientos y zonas arqueologicas, asi como los sitios naturales,
jardines y parques, que tengan valor artistico, historico o antropolégico.

3. Los bienes mas relevantes del Patrimonio Histérico Espaiiol deberan ser inventariados o declarados de
interés cultural en los términos previstos en esta Ley.”

Articulo 26.
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“l. La Administracion del Estado, en colaboraciéon con las demas Administraciones competentes,
confeccionara el Inventario General de aquellos bienes muebles del Patrimonio Histérico Espafiol no
declarados de interés cultural que tengan singular relevancia.”

» La Ley de Patrimonio Historico de la Comunidad de Madrid es de las unicas que sigue la misma
clasificacion de los bienes culturales que la LPHE. Sin embargo, y a pesar de ser la mas parecida en este
extremo a la LPHE junto con la de Castilla la Mancha, a la hora de tratar los bienes incluidos en el Inventario
General los define en su art. 14 como: “Los bienes muebles e inmuebles, materiales o inmateriales del
Patrimonio Histoérico de la Comunidad de Madrid que, sin tener el valor excepcional de los declarados de
Interés Cultural, posean especial significacion e importancia, seran incluidos en el Inventario de Bienes
Culturales de la Comunidad de Madrid y gozaran de la proteccion prevista en esta Ley y en la legislacion
general del Estado”.

* L.A. ANGUITA VILLANUEVA, EI derecho de propiedad privada en los bienes de interés cultural,
Madrid, 2001. Edit. Dyinson, pag. 49.
** En nuestra doctrina es ya clasico el esquema enumerativo que hizo F. SANCHEZ ROMAN, Estudios de
Derecho Civil. Tomo Tercero. Derechos reales. Derecho de la propiedad y sus modificaciones. 2* Edicion,
Madrid, 1900, Est. Tipografico <<Sucesores de Rivadeneyra>>, pag. 85. Esquema que fue repetido en su
exposicion por CASTAN, pag. 181, y que aqui vamos a seguir a efectos de demostrar hasta donde llegan las
limitaciones de la normativa cultural hacia los titulares de bienes culturales.
%% No creo que hoy existan fisuras en la doctrina a la hora de precisar esta idea. LACRUZ sefiala que “resulta
ocioso el intento de enumerar exhaustivamente , o aun clasificar, las posibilidades de actuacion del duefio (...).
Pero, sobre todo, tampoco una enumeraciéon completa de las facultades que comporta de las facultades que
comporta expresaria la esencia de la propiedad, pues este derecho no s6lo puede prescindir ocasionalmente de
muchas de ellas, sino que, en la situacién actual de sujecion del interés del interés privado al publico en tantos
aspectos, las facultades varian seglin la naturaleza de la cosa en propiedad (casas, campos, arboles. Solares,
obras de arte, etc.), sin que por ello mude la naturaleza del derecho, cuyas facultades no son un prius, sino un
posterius: cobrando vida a partir de la propiedad, por lo cual no podrian servir para definirla. Finalmente la
doctrina estd hoy de acuerdo en que la suma de las diversas facultades del dominio no recompone la
propiedad.” (Elementos de Derecho civil. Tomo IIl. Derechos reales. Volumen primero: posesion y
propiedad. Edicion revisada y puesta al dia por A. LUNA SERRANO. Dykinson, 2000 pag. 232).
ALBALADEJO por su parte precisa que “hacer una enumeracion exhaustiva de facultades es
imposible, porque siempre quedard algun aspecto del sefiorio sobre la cosa, en el que quepa pensar
singularmente, y concebirlo como otra nueva facultad” (Derecho civil. Tomo III, Derecho de bienes. Volumen
primero: parte general y derecho de propiedad. Octava edicion, edit. JMBosch, Barcelona, 1994).
Esta misma caracteristica también la puso de relieve la jurisprudencia desde muy pronto: sentencias
del Tribunal Supremo de 3 de diciembre de 1946, de 12 de junio de 1958, de 30 de enero de 1964...
27 «s6lo puede quedar perfectamente perfilado este contenido [el de la propiedad] teniendo en cuenta las
limitaciones a que se halla sometido” J.L. PUIG BRUTAU, Fundamentos de Derecho civil. Tomo III
Volumen I. Edit. Bosch. Barcelona, 1978, pag. 167.
2 Sobre esta conclusion véase ANGUITA, op.cit., pags. 35 y ss.
%% Si bien, estableceré algunas diferencias en el mencionado esquema para poder adecuar las limitaciones a los
derechos en el sefalados. Tengamos en cuenta las diferencias que existen entre estudiar las facultades o
derechos de la propiedad, aspecto positivo, que las limitaciones sobre los derechos como hace la normativa
cultural, aspecto negativo.
3% Exposicion de Motivos de la LPHE.
3! Asi lo han matizado los legisladores autonémicos al citar estas obligaciones. La frase entrecomillada es del
art. 28.1 de la Ley 1/2001, de 6 de marzo de 2001, de Patrimonio Cultural del Principado de Asturias que,
siendo cronologicamente la mas reciente, no hace sino recoger la precisién que ya estaba presente, con mayor
o menor detalle, en las leyes de las Autonomias que han desarrollado esta materia. Asi los articulos: 20.1
LPCV, 15 LPHA, 21 LPCC, 25 LPCG, 18.1 LPCVal., 18 LPHM, 39.1 LPCCan., 22.1 y 26 LPHB, 52
LPHCan., 6 y 33 LPCAr., 22.2 LPHCE.
32«3 Las administraciones publicas, cuando sea conveniente para la mejor conservacién, restauracion y
promocion de los bienes inmuebles incluidos en el Inventario General del Patrimonio Cultural Valenciano de
que sean titulares, podran ceder el uso de tales bienes, incluso de los declarados de interés cultural, a las
personas o entidades que lo soliciten y garanticen adecuadamente el cumplimiento de los fines mencionados.
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Cuando se trate de inmuebles que hubieren sido donados por particulares se dara preferencia a sus antiguos
propietarios o a sus sucesores. La cesion requerira en todos los casos el informe previo de la Conselleria de
Cultura, Educacion y Ciencia, que tendra cardcter vinculante. En el expediente, que sera sometido a
informacién publica, deberd constar también el informe favorable de al menos dos de las instituciones
consultivas a que se refiere el articulo 7 de esta Ley.

La cesion se realizarda mediante la suscripcion del correspondiente convenio con el cesionario, que sera
publicado en el «Diari Oficial de la Generalitat Valenciana» y en el que constaran la donacion y demas
condiciones de la cesion. En caso de incumplimiento, la cesion sera inmediatamente revocada.

Se exceptiian de lo dispuesto en este apartado los bienes declarados de interés cultural cuya especial
significacion historica, social o religiosa sea incompatible con su uso privado.”

3 Como regla general son competentes en materia de patrimonio para todo este tipo de actuaciones las
consejerias de cultura de la CCAA respectiva.

**L.A. ANGUITA, op.cit., pag. 93.

* Como puede verse, el niimero de articulos dedicados a esta obligacion por parte de los legisladores
autonomicos es mucho mayor. Ello es debido a la mayor precision con la que determinan el cumplimiento de
la obligacion de autorizacion para la realizaciéon de obras sobre los BIC. Precision, que va a incluir criterios
que recoge la LPHE en preceptos diversos para unificarlos en este punto.

% De muy similar contenido son los citados criterios de intervencion en las disposiciones de las CCAAs.
Como ejemplo baste citar el articulo 39 de la LPCG que ha sido seguido por otras CCAAs. ( p.¢j. si leemos el
art. 33 de la LPHCE observamos que son idénticos):

“Articulo 39. Criterios de intervencion en inmuebles.

1. Cualquier intervencién en un inmueble declarado bien de interés cultural habra de ir encaminada a su
conservacion y mejora, de acuerdo con los siguientes criterios:

a) Se respetaran las caracteristicas esenciales del inmueble, sin perjuicio de que pueda autorizarse el uso de
elementos, técnicas y materiales actuales para la mejor adaptacion del bien a su uso y para valorar
determinados elementos o épocas.

b) Se conservaran las caracteristicas volumétricas y espaciales definidoras del inmueble, asi como las
aportaciones de distintas épocas. En caso de que excepcionalmente se autorice alguna supresion, ésta quedara
debidamente documentada.

¢) Se evitaran los intentos de reconstruccion, salvo en los casos en que la existencia de suficientes elementos
originales asi lo permitan.

d) No podran realizarse adiciones miméticas que falseen su autenticidad historica.

e) Cuando sea indispensable para la estabilidad y el mantenimiento del inmueble, la adicién de materiales
habra de ser reconocible.

f) Se impediran las acciones agresivas en las intervenciones sobre los paramentos.

2. En los monumentos, jardines, sitios o territorios historicos, zonas arqueoldgicas situadas o no en suelo
urbano, lugares de interés etnografico y zonas paleontologicas no podra instalarse publicidad, cables, antenas
y todo aquello que impida o menoscabe la apreciacion del bien dentro de su entorno.”

37« Articulo 9. Categorias de bienes.

Los bienes que conforman el Patrimonio Cultural de Asturias se protegeran mediante su integracion en alguna
de las siguientes categorias de proteccion: Bienes de Interés Cultural, Bienes incluidos en el Inventario del
Patrimonio Cultural de Asturias y Bienes incluidos en los Catalogos urbanisticos de proteccion asi como
mediante la aplicacion de las medidas contempladas en los regimenes especificos relativos al patrimonio
arqueolégico, etnografico, histdrico-industrial, documental y bibliografico.”

¥ Exposiciéon de Motivos de la LPCAst.: “En todos estos aspectos se adoptan, asimismo, medidas dirigidas a
reforzar la capacidad de los Ayuntamientos para desarrollar acciones ¢ iniciativas propias en esta materia, de
forma tal que las obligaciones que tienen, concurrentes con las de la Comunidad Autéonoma y el Estado,
puedan llevarse a cabo por medio de instrumentos adecuados. En ese aspecto tiene especial importancia la
regulacion de los catalogos municipales de proteccion de bienes inmuebles con valor cultural.

Afrontar el reto que supone la necesidad de garantizar la conservacion y promover el enriquecimiento del
patrimonio cultural exige la participacion de todos: Administraciones publicas, instituciones, propietarios y
poseedores de los bienes y ciudadanos en general”.
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** Ej. la “armonia del conjunto”, arts. 43.3.c). LPCAr. Y 31.2 LPHB,, o la armonia de entorno en el que se
halla incardinado, art. 53.1.g) y 53.2.¢) LPCCa.

%0 Art. 33 de la Ley de 1933, art. 34 de su reglamento de desarrollo, art.6.1I del Decreto de 8 de agosto de
1962...

I Creo que en casos determinados serfa necesario inaplicar la norma para conseguir la conservaciéon y
mantenimiento del bien que, al fin y al cabo, es la finalidad de todo este tipo de normas. Me estoy refiriendo a
casos como el de la consolidacion del Acueducto de Segovia que fue patrocinada por Caja de Madrid,
cubriendo en numerosas ocasiones las fases del proyecto de ejecucion con publicidad de la citada institucion
financiera. Supuesto de marketing que me parece 16gico después de la inversion de la citada entidad.

2 Véase a este respecto el informe realizado por el Defensor del Pueblo de Andalucia titulado: La
contaminacion visual del patrimonio historico andaluz: el impacto visual en los bienes del patrimonio
historico-artistico causado por el cableado, antenas, y otras instalaciones. Sevilla, 1998.

# Piénsese que en este caso puede haber, conforme a la relevancia cultural del bien, dos Administraciones
“competentes”: la del Estado y la de la CCAA. En estos supuestos, entiendo que la mayor relevancia cultural
del bien, es decir que su valor lo configure como del Patrimonio Historico Espafiol mas que por su relevancia
patrimonial autonémica, determinaria la preferencia en la adquisicion por parte del Estado.

* Esta obligacion, no solo la tiene el titular del bien, sino los “subastadores” de bienes integrantes del
Patrimonio Historico Espaiiol, tengan declaracion administrativa como tal o no.

* Sobre este extremo de la enajenacién y sus consecuencias ANGUITA,op.cit., pags. 138-168.

%6 Ej. art. 39.3 LPHE al tratar las restauraciones hace mencion a que si estas se producen han de respetar las
aportaciones de todas las épocas.
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mr. sc. Jadran Antolovié

IMPLEMENTATION OF THE CONVENTION FOR THE
PROTECTION OF CULTURAL PROPERTY IN THE EVENT OF
ARMED CONFLICT

1. Armed conflicts and the protection of cultural property

"From the times of the Bible and the shedding of
Abel's innocent blood, history has been written in
blood, most of its pages inscribed with a sword
and only a smaller part under candle light with the
pen of a humanist"’

The part of human history written in blood can, without doubt, open to question
our belief in man and his capacity to learn from the experience of others. Therefore,
before embarking on this and similar topics, one should take on a realistic approach
and be completely aware of the fact that one more negative or instructive experience,
this time written in Croatian blood, will neither bring about a radical change in human
behaviour, nor have an impact on future international relations. In spite of that,
however, we the truth to history because someone will study it someday.

One of the oldest documents testifying to man's desire to preserve cultural
heritage in times of war is the decision brought by the Delphi amphictyony? about 1100
BC which prohibited, in case of the attack on a city that is a member of the association,
its the complete destruction and leaving it without water during the siege. By the same
document the Amphictyonic Council prescribed not only the protection of the Delphi
shrine but also stipulated very strict sanctions for violators of this decision which is one
of the first known international agreements containing laws on warfare and rules on the
protection of cultural heritage.

The second written trace from ancient history is found in the legal complaint and
Cicero's® speech before the court at the trial of Gaius Verres*, the notorious governor of
Sicily convicted for theft and shrine plunder. In his fourth speech Cicero mentions as
an example the Roman commander Marcellus®, who did not permit the destruction and
plundering of cultural heritage during the siege of Syracuse.

Even after the Vandals appeared in 445 and in fact gave the present meaning
to the word "vandalism" because they conquer and plundered Rome and destroyed
Roman cultural heritage, we find no written traces by Roman legislators on regulations
aimed at preventing such behaviour in the future.

Not until the 18" century did the humanistic worldview take hold resulting
among other things in the attempt to humanise war. This is the period in which
Napoleon®, owing to his military campaigns, actually created Louvre’, which is to this

! Josip Depolo," Croatian Los Desastes, On the margins of lvan Lackovi¢ Croata's new (anti) war cycle of
drawings", from the collection "The Eyes of Truth", a series of exhibitions prompted by the war in Croatia and held
in Zagreb and abroad.

2 A religious and political association of neighboring states in ancient Greece with common religious festivities.

3 Marcus Tullius Cicero, Roman orator, philosopher and statesman (106-43 BC)

4 Gaius Verres was the governor of Sicily from 73-71 BC, known as a thief, swindler and despot.

5 Marcelus, Roman commander, the conqueror of Syracuse in 212 BC an example of humanness, honesty and
educated lover of culture.

6Napoleon | Bonaparte (1769-1821) French general and emperor.



day one of the richest museums in the world. The same period saw the spreading of
opinions such as Vattel's®, who claimed that "the intentional destruction of public
monuments, shrines, graves, sculptures, paintings, etc, was absolutely condemnable
even by natural, human law, as unnecessary in the legitimate course of warfare"
although their seizure as spoils of war was not considered an illegal act.

T not until the mid-nineteenth century, were there any serious attempts to
legally regulate the protection of cultural property in the event of war. The development
of legislation in this field can be traced through the following documents:

¢ Instructions for military land troops of the United States of America of 1863,
Articles 34 and 35 of which prescribed the protection of cultural property in
times of war, particularly in respect to private and church property, namely,
collections in museums and scientific institutions;

« Project concerning the international declaration on the laws and customs of
war, as the outcome of the Brussels Conference held in 1874, and in its
time one of the most serious attempts to codify rules on warfare;

% Oxford Manual concerning the Law on Land Warfare of 1880, drafted after
the "Brussels Project" by the Oxford Institute for International Law, but never
translated into an international law act;

++ Conclusions of the | Hague Peace Conference and Convention on the Laws
and Customs of War on Land with Regulations of 1899 which prohibited the
destruction or misappropriation of enemy property "except in circumstances
in which such destruction or misappropriation are absolutely required by war
necessity". The provisions of this Convention for the protection of cultural
property represent the first international codification of such rules;

% Il Hague Conference and Convention on the laws and customs of war on
land of 1907 in the provisions of Articles 27,28 and 58 of the Regulations on
the laws and customs of war on land;

% IX Hague Convention on naval bombardment in times of war of 1907 which
stipulated in the provisions of articles 5,6, and 7 the protection of cultural
property during armed conflicts;

« Draft War regulations in the event of air bombardment prepared by the
Commission of lawyers at the Hague session in 1923 proposed, as a
novelty, the more detailed regulation of the protection, particularly of
valuable cultural property;

% Treaty on the protection of artistic and scientific institutions and historic
monuments (Washington or Reerich's Pact) of 1935 represented the first
international treaty that was exclusively devoted to the protection of cultural
property against threats of war;

< Draft of the international convention for the protection of monuments and
works of art during armed conflicts prepared according to the instructions of
the International Museum Organisation and submitted in September 1938 to
the General Assembly of the League of Nations. Its adoption was, however,
interrupted by the Second World War.

In the course of the Second World War, once again an enormous quantity of
cultural property was destroyed in spite of the fact that in the majority of cases their
destruction or damage was not dictated by immediate military necessity, but rather was
the result of implementation in practice the principle of total warfare. Accordingly,

" The Louvre Museum acquired its most valuable collections during Napoleon's campaigns.The director of the
Museum at that time, Vivant-Denon accompanied the emperor's troops in these campaigns, choosing along the
way works of art "worthy" of his Museum.

8 Vattel Emmerich (1714-1767) Swiss lawyer who devoted himself to studying the theory of international law.



immediately after the establishment of UNESCO, ° in the course of the first four
sessions of its General Assembly, a widespread initiative was launched for establishing
an international system for the protection of cultural property in the event of armed
conflict. After numerous resolutions and long standing preparations which lasted from
1952 to 1954, the text of the Convention for the Protection of Cultural Property in the
Event of Armed Conflict with Regulations for the Execution of the Convention was
drafted. These documents were adopted at the Conference in The Hague in 1954
Forty-five out of 56 participants at the Conference signed the Final Act of the
Conference. The Convention for the Protection of Cultural Property in the Event of War
with the Regulations for the Execution of the Convention was signed by 37 member
states, and the Protocol by 22 member states. Three additional resolutions were
adopted at the Conference.

® UNESCO - United Nations' Educational, Scientific and Cultural Organization, founded in
London in 1945.



2. Convention for the Protection of Cultural Property in the Event of
Armed Conflict

"Considering that the preservation of the cultural
heritage is of great importance for all peoples of
the world and that it is important that this heritage
should receive international protection, The
Hague Convention was adopted.""°

The principles concerning the protection of cultural property in the event of
armed conflict as established in the Conventions of The Hague of 1899 and of 1907
and in the Washington Pact were taken as the point of departure for drafting the
provisions of the Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict.

The Convention has forty articles divided into eight chapters. Their

provisions establish the regime of protection for cultural property and stipulate the

following:

7
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the definition of cultural property to which protection shall apply according to
the provisions of the Convention (Article 1 of the Convention);

principles of general protection of cultural property which include their
safeguarding and respect in the event of armed conflict as well as the
prohibition and refrain from any act of hostility that would inflict damage to
cultural property (Article 2-4);

the obligation of occupational forces to enable and assist in the protection
of cultural property on occupied territories (Article 5 of the Convention);

the manner of distinctively marking cultural property so as to facilitate its
recognition (Article 6 of the Convention);

the obligation of introducing in military regulations or instructions provisions
as may ensure observance of the present Convention and of establishing
specialist personnel for the implementation of military measures in the event
of armed conflict (Article 7 of the Convention);

granting of special protection for cultural property, the marking of cultural
property under special protection with distinctive emblems, as well as
ensuring the immunity of cultural property under special protection (Article
8-11 of the Convention);

the manner of transporting cultural property and granting of immunity from
seizure, capture and prize (Articles 12-14 of the Convention);

the obligation of respecting personnel engaged in the protection of cultural
property by the opposing Party /Article 15 of the Convention);

the distinctive emblem of the Convention and manner and conditions of its
use (Article 16 and 17 of the Convention);

the application of the Convention in time of peace and in conflicts not of an
international character (Article 18 and 19 of the Convention);

regulations for the execution of the Convention and sanctions in cases of
the breach of the Convention;

Final provisions which stipulate the legal implementation of the Convention
(Article 29 to 40).

The most sensitive part of the Convention is contained in the provisions of
Article 11, which enables the withdrawal of immunity from cultural property in
exceptional cases of "unavoidable military necessity". This provision was drafted at the

1% part of the text from the Preamble of the Convention for the Protection of Cultural Property in the Event of
Armed Conflict.



time of the bloc division and cold war climate in the 1950s. Nevertheless, even today
after crucial changes have taken place on the political arena and as far as world
security is concerned, and after the disappearance of bipolarity, numerous barriers still
exist, especially in military circles, for deleting this provision from the Convention. On
the other hand, experience has unequivocally shown that "military necessity" can in
fact invalidate any serious attempt of protecting cultural property in times of war and
that it serves as a justification for the destruction or damage of cultural property. The
data on the number of cultural monuments damaged in Croatia's War of Independence
clearly testifies to this.

The Convention for the Protection of Cultural Property in the Event of Armed
Conflict, with Regulations for the Execution of the Convention that is its component part
is dated May 14, 1954. Fifty states have ratified it up to February 13, 1954. The former
Federal People's Republic of Yugoslavia ratified the Convention on February 13, 1954.
In accordance with Article 102 of the Charter of the United Nations, the Convention
entered into force on August 7, 1956.

By September 30, 1995, eighty-seven member states had ratified the
Convention, and 74 member states had acceded to the Protocol. The Republic of
Croatia acceded to the Convention on July 6, 1992.

It is important to mention that by notifying the Director-General of UNESCO,
Serbia and Montenegro acceded to the Convention on April 27, 1992, invoking the
accession of the SFR of Yugoslavia to the Convention.



3. The Protection of Cultural Property during the Croatian War of
Independence

"The bombing of hospitals and other civilian
buildings, the disregard of any war and
humanitarian laws, the brutal abuse of the
population by the Chetniks and other Serbian
militants, evidence of which was given by
refugees, are absolutely scandalous. On the
other hand, we cannot but admire the serene
courage and good organisation of the Croatian
people.""

3.1.  Measures of protection taken prior to and during the aggression on the Republic
of Croatia

The protection of cultural property in the Republic of Croatia prior to the aggression
was regulated by special laws which included: the Law on the protection of cultural
monuments'?, Law on museum activities'®, Law on the protection of archival materials and
archives™, as well as by other regulations. Within the framework of the legal system for the
protection of cultural property, criminal legal protection was codified by the criminal law valid at
that time which prescribed that damages to, destruction or pillage of cultural property in times
of war, were criminal offences in accordance with Article 28 of the Convention.

In the implementation of Article 3 of the Convention, the then institutes for the
protection of cultural monuments carried out activities geared at acquainting and educating the
owners and holders of cultural property with measures they should undertake in order to
protect cultural property in case of armed conflict or in other extraordinary circumstances.
Special guidelines were prepared for the holders of cultural property with specific instructions
on the procedures that should be taken for safeguarding cultural property from the
consequences of the armed conflict. Activities on introducing security and technical conditions
in the buildings and institutions holding valuable cultural property or collections (museums,
archives, galleries, private and sacral collections) were systematically implemented. At the
same time measures were taken for the systematic protection of the documentation on cultural
property, by micro-filming and storing them for safekeeping on three different locations.

We can therefore note that even before the aggression on the Republic of Croatia,
appropriate preparations were undertaken by competent state bodies and professional
institutions of the Republic of Croatia, in compliance with the Convention.

In mid 1991, when armed conflicts on Croatian soil became increasingly frequent, the
then Ministry of Culture and Education, within the framework of which the Service for the
protection of cultural monument was active, undertook a number of measures aimed at
protecting and safeguarding cultural heritage from the aggression. The bestiality of the
aggression against Croatia's cultural heritage was clearly evident from the very first attacks.
For example, in the night of 25/26 July 1991, in the artillery attack on the Croatian town of
Erdut, the medieval fortress, an immovable cultural monument of the greatest importance was
heavily damaged.

11 Part of the statement by Bernard Stasia, member of Parliament of the Republic of France, who visited the
Republic of Croatia on January 4, 1992.

12 Official Gazette, no. 7/67, 13/67, 25/77, 31/86, 47/89,19/91,26/93,52/94

13 Official Gazette, nos. 12/77,47/86,96/93,50/95

14 Official Gazette, no. 25/78



In line with the then instructions and orders of the Minister of culture and education™,
the following measures were undertaken:

« transition of the Service for the protection of cultural monuments and other similar
institutions to work in extraordinary circumstances;

+ the removal of permanent exhibits in museums and galleries and their storing for

safekeeping;

selection of the most significant cultural property according to the level of possible

threat from the consequences of armed conflicts;

packing of movable cultural property and their evacuation to safe places;

distinctive marking of the most significant immovable cultural property and

institutions housing cultural property with emblems stipulated in Article 16 of the

Convention;

« the marking of vehicles and personnel engaged in the protection of cultural
property in the event of armed conflict with emblems prescribed in Article 16 of the
Convention;

% technical protection of the most important immovable cultural property.
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Accordingly, in only ten days, from July 27, 1991, onwards, 794 immovable cultural
monuments had been distinctly marked in the Republic of Croatia with the emblems stipulated
by the Convention.

Considering that the Serbian aggression on the Republic of Croatia continued with
undiminished intensity, the Service for the protection of cultural monuments carried out the
organised evacuation of movable cultural property and collections, so that by the end of 1991,
149 evacuations were executed in which over 6,000 packages were transported from the war
threatened regions to places of safety. The largest part of movable cultural property and works
of art was evacuated from sacral spaces and museum collections, while a smaller part from
private collections. This data does not pertain to cultural property and works of art evacuated
by the owners themselves, or those protected "in situ", that is, at the place of their location.

With a view to protecting the most important immovable cultural monuments, technical
protective measures were implemented, such as the placing of wooden structures or wooden
boarding on buildings, sandbags, including other technical measures in order to increase their
resistance to damages from artillery and air attacks. In 1991, technical measures of protection
were carried out on 143 cultural property items.

During the entire course of Croatia's War of Independence activities on the salvage of
cultural property from the war-inflicted regions were continued, and especially in the regions
liberated by police and military operations "Bljesak" (Flash) and "Oluja" (Storm).

3.3. Implementation of the Provisions of the Hague Convention in Croatia's War of
Independence

The government authorities of the Republic of Croatia, by undertaking the above
mentioned measures aimed at protecting and preserving cultural property from war
devastation, attempted to implement in full the provisions of the Hague Convention. In view of

15 Instructions on the undertaking of measures for the protection of cultural property in states of emergency
(class: 612-08/91-01-43, Reg. no. 532-03-3/2-91-02) of July 8, 1991;Decree on measures of direct protection and
salvage of cultural property in the Republic of Croatia (Cat. 612-08/91-01-91-60, Reg. no. 532-03-3/2-91-01) of
August 22, 1991; Guidelines on the distinctive marking of cultural property (Cat. 612-08/91-01-43, Reg. no. 532-
03-3/2-91-06) of July 29, 1991; Supplement to the Instructions on the undertaking of measures for the protection
of cultural property in states of emergency (Cat. 612-08/91-01-43, Reg. no. 532-03-3/2-91-12) of September 19,
1991 and Decree on intensified measures of protection (Cat. 612-08/91-01-43, Reg. no. 532-03-3/2-91-14 of
September 20, 1991.



the fact that prior to the aggression, the Republic of Croatia did not have its own armed forces,
no possibility whatsoever existed that the Croatian military forces destructed or damaged
cultural property. On the other hand the armed forces of the then SFRY (the so-called
Yugoslav People's Army - JNA), deployed its troops in a large number of buildings categorised
as immobile cultural property. The Fortress in Slavonski Brod can be mentioned as an
example, then the summer house Garaganin-Fanfoga, the Gripe Fortress in Split, buildings
within the Osijek Fortress, the Erdody Palace in Varazdin, the Citadel in Benkovac as well as
many other cultural monuments the enumeration of which is impossible here.

As already mentioned, during the aggression on the Republic of Croatia, a large number
of immovable cultural goods has been damaged or destructed regardless of the fact that the
majority was marked with the distinctive emblem of the Hague Convention and that special
technical measures had been taken regarding them. The disrespect of cultural property by the
aggressor was the result of a premeditated strategy, the so called "scorched-earth tactics",
and which implied not only the goal of conquering but also the execution of ethnic cleansing of
the entire  non-Serbian population, including the destruction of the material evidence of
Croatian national identity. Evidence of this is the large number of plundered and destructed
cultural monuments on the occupied territories, the unscrupulous bombing of the historic
centre of Dubrovnik even after UNESCO's flag began to flutter on its walls, as well as
numerous misappropriations of movable cultural property, the best known examples of which
are the museum and sacral collections from Vukovar and Drnis.

The aggressor did not refrain from acts of razing cultural property to the ground, evident
from the groundless destruction of cultural property on the occupied territories. We can,
mention as an example the Catholic church in the village Aljmas, which the aggressor not only
destroyed but removed its foundations and cleared the terrain in order to erase any trace of
the church's existence. There are a large number of such examples. We cannot but mention
the church of the Sacred Virgin Mary in Voéin, a unique example of medieval sacral
architecture and which the aggressor filled with explosives and blew up when withdrawing
from the village.

As can be concluded from the above, the behaviour of the aggressor on the territory of
the Republic of Croatia did not comply with the provisions of Article 5 of the Convention since
assessment of the status of cultural property in those regions was not permitted, and even less
so the undertaking of measures for their preservation and protection by competent national
authorities.

The Monitoring Mission of the European Community (ECMM) had as part of its
mandate the task of assessing the status of cultural property, and jointly with the Croatian
Conservation Service it monitored its status on the territory of the Republic of Croatia, with the
exception of those in the occupied regions. The conclusion that can be drawn from the report
of the European Community's Monitoring Mission is that during the whole duration of Croatia's
War of Independence the Mission did not have full insight into the status of cultural property in
the temporarily occupied regions. Just how the EC's Monitoring Missions kept a check on and
assessed the status of cultural property can be depicted from the official forms used for that
purpose (see pages 15-20).

After the arrival of UNPROFOR to the war inflicted regions the representatives of the
Republic of Croatia requested on a number of occasion that UNPROFOR's mandate extend to
establishing the status and salvaging the cultural property located on the occupied territories.
This initiative gave certain results in the course of 1994.

As regards the implementation of Article 15 of the Convention, which stipulates that the
opposing party respects the personnel engaged in the protection of cultural property, it should
be noted that, as a rule, the personnel was expelled from the occupied territories, let alone had
immunity or protection envisaged by the mentioned Article of the Convention granted.

Co-operation with UNESCO existed during the entire duration of the aggression
against the Republic of Croatia. UNESCO actively participated in the protection of the historic
centre of Dubrovnik included in the World Heritage List in 1979, and due to the war, in the
Register of Cultural Property Under Special Protection. UNESCO's delegations visited



occupied Vukovar and Plitvice Lakes in order to gain insight into the status of cultural property
and assess the level of damages caused by the war.

As far as the implementation of Articles 18 and 19 of the Convention is concerned, in
the case of the Republic of Croatia the provisions of the Regulations on the Execution of the
Convention were not applied. This can in part be explained by the fact that at the very
beginning of the war it did not formally have the character of an international armed conflict.
However, after the proclamation of the sovereignty and independence of the Republic of
Croatia as well as its international recognition in 1992, the aggression on Croatia became an
international issue. However, not even then were the mechanisms of protecting cultural
property stipulated in the Regulations on the Execution of the Convention activated.



4. The Croatian Experience as an additional impetus for amending the
Hague Convention

"Aliorum exempla commonent."'®

Immediately after the first demolition of protected cultural property, which the Serbian
aggressor began systematically implementing, the Croatian Service for the protection of
cultural monuments was faced with limited possibilities of action. The cultural heritage that
remained in the temporarily occupied regions became completely inaccessible. On the other
hand, from the very beginning of the armed resistance of the Croatian people (considering that
there were still no military formations at that time), exceptional co-operation was established
between these resistance units and the Service for the protection of cultural monuments.
Precisely this co-operation, which later continued with the formal units of the Croatian police
and the military, enabled the salvage of a large number of movable cultural property items and
taking of technical protection measures on immovable cultural property. Experience has
therefore shown that the protection of cultural property in war is impossible without an
educated army that is ready to co-operate with competent services for the protection of cultural
monuments.

Having this experience, Croatia supported the initiative for the establishment of "Blue
Shields", conceived as specialised units for protecting cultural heritage threatened by armed
conflict or the consequences of certain natural disasters. According to the basis idea behind
this initiative, these units would be established on three levels: international, national and local.
The "Blue Shields" as a "first aid" system operate for the time being, only at the international
level through the International Committee of the Blue Shield under UNESCO, while there are
no visible developments on the national level in regard to establishing such units. It is
important to note here that the Draft'” provisions for revising the Hague Convention recognise
this new form of their activity, stipulating the inclusion of a representative of the International
Committee of the Blue Shield as a member of the body that would monitor the execution of the
Convention.

The Croatian service for the protection of cultural monuments, recognising that the fact
that it faced an aggressor whose aim was to destroy Croatian national cultural heritage,
systematically informed the international community of this intention, particularly all
international specialised organisation such as UNESCO, ICOMOS, ICOM, Department for
Cultural Heritage of the Council of Europe, and other bodies. Each report that was sent stirred
the hope that Croatia would receive assistance at least in saving its cultural heritage.
Accordingly, Patrick J. Boylan in a study'® on the Execution of the Hague Convention,
commissioned by UNESCO and prepared in 1993, noted that during the war in Croatia serious
damage was inflicted on the cultural heritage of mankind.

The aggressor justified every act of destruction by "military necessity", even the
destruction of Catholic churches and other monuments deep within the occupied territory
where no war operations were lead (for example, the church of the Blessed Virgin Mary in
Aljmas, in Vocin, etc.). Although it was clear to everyone that conditions for applying the
institute of "military necessity" stipulated by Article 4 and 11 of the Convention did not exist,
the systematic destructive behaviour of the aggressor and the violation of the Convention did
not result in criminal prosecution.

16 "The example of others should serve as a warning", Latin legal saying, A. Romac "Latin legal sayings", p. 191,
Globus Zagreb, 1982

17 Draft provisions for amending the Hague Convention established at the third meeting of states parties to the
Convention held in Paris on November 13, 1997 and Resolution calling all member states to submit their
comments on the Draft.

18 "Review of the Convention for the Protection of Cultural Property in the Event of Armed Conflict", UNESCO,
1993
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It is interesting to note that almost at the same time the Croatian side was reprimanded
for deploying in the defence of its cities and villages its troops along the front lines, and
thereby in the immediate vicinity of cultural property. Disputing the right of a people to defend
itself was really absurd, particularly because at the same time the aggressor's violation of the
fundamental provisions of international laws of war, and among other things, the Hague
Convention were tolerated.

Proceeding from the experience attained in the War of Independence, in the
discussions on the future amendments to the Hague Convention, the representatives of
Croatia opted for all changes that would increase the levels of effectiveness in the protection
of cultural property in the event of armed conflict, and particularly for:

1. re-examining Article 1 of the Hague Convention which contains the definition of
cultural property in view of the fact that from the adoption of the Convention to the
present a large number of countries have in their national legislation expanded the
definition of cultural property, including in it new types of cultural property such as,
for example, cultivated landscapes;

2. establishing special protection in line with the Hague Convention for all cultural
property included in UNESCO's List of World Heritage. UNESCO should submit the
proposal for including that property in the International Register of Cultural Property
Under Special Protection;

3. extending the definition of the grave violation of the Convention provisions to
include the systematic, planned, and intentional destruction of protected cultural
property, regardless of whether they are under special protection according to the
provisions of the Hague Convention, and particularly in respect to the systematic,
planned and intentional destruction of the same kind of cultural property, such as,
for example, sacral buildings, museums, graveyard structures and etc.;

4. making responsible those individuals who have ordered such activities, including
the responsibility for omitting to take measures and thereby seriously violating the
provisions of the Hague Convention.

Croatia presented its experience by actively participating in all international gatherings
and meetings on this topic, initiating processes geared at amending the Hague Convention.
Accordingly, the representatives of Croatia took part at the NATO Partnership for Peace
Conference'® held in Krakow on the topic: "The Protection of Cultural Heritage in Times of War
and States of Emergency".

19 The Conference was held in Krakow from June 17-22 1996, and the representatives of Croatia were the only
participants from a non-member country of NATO's Partnership for Peace.
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REPUBLIC OF CROATIA
MINISTRY OF CULTURE
AGENCY FOR THE PROTECTION OF CULTURAL HERITAGE

SPECIAL CENTRAL COMMISSION FOR THE LISTING
AND EVALUATION OF WAR-INFLICTED DAMAGE ON
CULTURAL MONUMENTS

WAR-INFLICTED DAMAGE
ON CULTURAL MONUMENTS 1991-1995
FINAL REPORT

LEGAL FOUNDATION

The listing and evaluation of war-inflicted damage on cultural monuments have been
performed under Article 5 of the War-Inflicted Damage Assessment Act (“Official Gazette n°
61/1991), in compliance with the Directive (of the minister of finance) on the Application of
the War-Inflicted Damage Assessment Act (“Official Gazette n°® 54/1993), and with the
Instruction on the Application of the War-Inflicted Damage Assessment Act on Cultural
Monuments on the Territory of the Republic of Croatia (Ministry of Culture & Education,
Institute for the Protection of Cultural Monuments, Zagreb, 1993).

PREPARATIONS

Preparations for the listing and evaluation of war-inflicted damage on cultural monuments
have begun in the course of fall, 1991, by establishing an expert commission at the Institute
for the Protection of Cultural Monuments of the Ministry of Culture & Education. The said
expert commission has performed the necessary professional preparations for the listing and
evaluation of war-inflicted damage on cultural monuments and has elaborated the Instruction
on the Application of the War-Inflicted Damage Assessment Act on Cultural Monuments on
the Territory of the Republic of Croatia.

A special software was made for the computer processing of the data collected, installed on
the local computer network of the Institute for the Protection of Cultural Monuments.

The State Commission for the Assessment of War-Inflicted Damage has appointed (by the
act, Class Mark: 422-03/93-01/32; Reg. n°: 513-11/93-2 of 5 July, 1993) a Special Central
Commission for the Listing and Evaluation of War-Inflicted Damage on Cultural Monuments,
consisting of the following experts:

e Prof. Vladimir Ukrain¢ik, Head of the Department of Research &
Information/Documentation Affairs at the Agency for the Protection of Cultural Heritage
of the Ministry of Culture, Chairman of the Special Central Commission,

e Mr. Bozidar Ursi¢, grad. eng. of arch., Senior Lecturer at the Zagreb University School of
Architecture, Deputy Chairman of the Special Central Commission — for immovable
cultural monuments,

* Prof. Ranka Saracevi¢-Wirth, Advisor at the Department for the Protection of Movable
Cultural Monuments of the Agency for the Protection of Cultural Heritage of the Ministry
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of Culture, Deputy Chairman of the Special Central Commission — for movable cultural
monuments,

e Mr. Tomislav Petrinec, grad. eng. of arch., Advisor at the Regional Institute for the
Protection of Cultural Monuments, member of the Special Central Commission — for
immovable cultural monuments,

* Prof. Mario Braun, Director of the Art Restoration Institute, member of the Special Central
Commission — for movable cultural monuments.

On 1 October, 1994, Prof. Branko Luci¢, retired Senior Advisor at the Regional Institute for
the Protection of Cultural Monuments in Zagreb replaced Ms. Ranka Saracevi¢c-Wirth as the
Deputy Chairman of the Special Central Commission — for movable cultural monuments. Ms.
Saracevic-Wirth was even prior to that appointed for the evacuation and moving of movable
cultural monuments.

All professional and organizational work on the listing and evaluation of war-inflicted damage
on cultural monuments was completed in the course of 1992.

THE METHOD OF LISTING AND EVALUATING WAR-INFLICTED DAMAGE ON CULTURAL
MONUMENTS

In compliance with clause 2 of the Directive on the Application of the War-Inflicted Damage
Assessment Act (“Official Gazette n® 54/1993), it has been established that the war-inflicted
damage on cultural monument is the pecuniary amount which must be ensured in order to
cover the costs of restoring the cultural monument to its original state prior to damaging.

Based on the methods applied in earlier lists and evaluations of damage caused by
earthquakes (Dubrovnik, 1979; Dalmatia; 1986), and the Instruction on the Application of the
Act on the Establishment and Work of Commissions for The Listing And Evaluation of War-
Inflicted Damage, taking into account specific occurences resulting from war destructions,
the present Expert Commission has elaborated a special method for the listing and
evaluation of war-inflicted damage on cultural monuments.

Abiding by the aforementioned Directive of the minister of finance, it was necessary to
establish how is the listing and evaluation of war-inflicted damage on cultural monuments
different from war-inflicted damage assesment on other buildings.

The most important element of the evaluation specified by the said Directive of the minister
of finance, “Standard Calculation of Civil Engineering Works”, was adapted to the needs of
the war-inflicted damage assesment on cultural monuments by making a catalogue (a
classification) of the historic buildings’ construction elements under clause 27 of the said
Directive.

The listing and evaluation of war-inflicted damage on immovable cultural monuments were
performed mainly using the elemental breakdown. By using this particular evaluation method,
damage was assessed done to individual construction elements (in quantitative terms, i.e. in
percentage) with regard to their condition prior to damaging. Using a special customized
software, the total amount of damage referring to individual cultural monuments was
established.

Apart from elemental breakdown, bill of quantities was also used. This method has ensured
the highest possible accuracy and has been applied in all cases where the owners
themselves have prepared the technical documentation for reconstruction i.e. in cases where
there were financial records of the reconstruction already performed.

In cases where the lack of documentation or the impossibility to recognize original building
elements (due to complete destruction and removal of debris) made it impossible to apply
either of the two above mentioned methods, we have applied the overall assessment.
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The listing and evaluation of war-inflicted damage on movable cultural monuments were
performed according to a method that was entirely suited to material types, while it was at
the same time also set by the Instruction on the Application of the War-Inflicted Damage
Assessment Act on Cultural Monuments on the Territory of the Republic of Croatia.

IMMOVABLE CULTURAL MONUMENTS

General Comments

The listing and evaluation of war-inflicted damage was performed by expert teams consisting
of three members each, coming mostly from the institutes for the protection of cultural
monuments. Before the beginning of the field work, they received a special training
organized by the Institute for The Protection of Cultural Monuments of the Ministry of Culture
and Education, instructing them on their obligations, manner of work, and application of the
method of listing and evaluation of war-inflicted damage set by the Directive of the minister of
finance and the Instruction on the Application of the War-Inflicted Damage Assessment Act
on Cultural Monuments on the Territory of the Republic of Croatia (Ministry of Culture &
Education). These commissions featured 120 experts (architects, civil engineers, art
historians, ethnologists, archeologists, art restorers specialized in various fields, museum
curators, archivists, and librarians). Along with their regular jobs at their parent institutions
(mostly cultural monuments protection institutions), they were performing a highly strenuous,
and often even dangerous job of reviewing damaged, destroyed and uncleared historic
buildings debris.

The verification of the listing documentation for the Special Central Commission for the
Listing and Evaluation of War-Inflicted Damage on Immovable Cultural Monuments was
performed by Mr. Bozidar UrSi¢, grad. eng. of arch., Deputy Chairman, and Mr. Tomislav
Petrinec, grad. eng. of arch., member of the Special Central Commission For The Listing And
Evaluation Of War-Inflicted Damage on Cultural Monuments.

For the State Commission for the Assessment of War-Inflicted Damage, the verification of
the listing documentation was performed by Mr. Drazen Anici¢, DSc, principal reviser of the
State Commission for The Listing And Evaluation of War-Inflicted Damage.

Areas Accessible by June i.e. August, 1995

The field work on the territory of the Republic of Croatia accessible by June i.e. August, 1995
was completed by 30 June, 1994, while the final processing and verification were performed
by December, 1995. Over 2,000 historic buildings were inspected in that area and the war
damage was assessed on 1,861 immovable cultural monuments. It has been established
that the total floor area of damaged/destroyed cultural monuments in this area was 1 552,587
m?, and that it amounts to DEM 261,778,714,28.

Areas Liberated by the Police/Military Actions “The Flash” and “The Storm”

The field work in areas liberated by the police/military actions “The Flash” and “The Storm”
was performed in the fall of 1995 and in the course of 1996, while the final processing and
verification was completed towards the end of May, 1997. Over 500 historical buildings were
inspected in that area and war-inflicted damage was assessed on 378 immovable cultural
monuments. It has been established that the total floor area of damaged/destroyed cultural
monuments in these areas was 181,485 m?, and that it amounts to DEM 123,836,857,14.
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The Danube Basin Area

Over 300 historical buildings were inspected in the Danube Basin area and war-inflicted
damage was assessed on 201 immovable cultural monuments (31 on the territory of the
Osijek/Baranya County, and 170 on the territory of the Vukovar/Syrmia County. It has been
established that the total floor area of damaged/destroyed cultural monuments in the Danube
Basin area was 142,511 m?, and that it amounts to DEM 145,353,285,71 .

The Territory of the Republic of Croatia

On the entire territory of the Republic of Croatia, war-inflicted damage has been assessed on
2,423 immovable cultural monuments with the total floor area of 1 859,162 m? in the amount
of DEM 529,000,142,86.

NUMBER OF DAMAGED FLOOR
TYPE OF MONUMENT - DAMAGE AREA AMOUNT DEM
BUILDING DEGREE?® m?
1 2 3 4 5 6 >

Historic-memorial 4 4 3 0 1 3 15 32501 3,580,142,86
Civil 405 | 564 | 458 | 117 | 176 39 1759 1342325 305,411,428,57
Military or Defence 12 23 20 4 1 0 60 161120 19,292,714,28
Industrial 6 14 11 13 8 9 61 42701 9,994,571,43
Religious 88 78 | 101 64 83 81 495 259060 189,074,142,85
Sepulchral/Cemeteries 3 3 2 3 2 2 15 1376 1,215,857,14
Sauipiurelstrest fumiture 6 4 5 0 1 2 18 20086 431,285,71
TOTAL 524 | 690 | 600 | 201 | 272 | 136 | 2423 1,859,169 529,000,142,86

Most cultural monuments were damaged on the territory of the Dubrovnik & Neretva County
(683 cultural monuments) and on the territory of the Osijek & Baranya County (356 cultural
monuments).

Out of all building types, the ones hit the most were those civilian (1,759). Most of them were
damaged or destroyed in the area of historic urban complexes, while the war-inflicted
damage on historic buildings within these complexes amounts to nearly % of total war-
inflicted damage on immovable cultural monuments (72.6%).

Religious cultural monuments (churches and monasteries) come second as regards the
number of damaged monuments. Most severely affected are the religious buildings in the
areas that were occupied. In these areas nearly all religious buildings belonging to the
Roman Catholic Church were either heavily damaged or completely demolished, most
frequently by planting explosives or burning down. We should stress that these areas (and
especially that of the Zadar/Knin and Sibenik Counties) hold most early Romanesque and
Romanesque buildings from the earliest periods of Croatian history.

The heaviest damage was assessed in the areas that were temporarily occupied.

On the territory of the Vukovar & Syrmia County, 5" and 6™ category damage was
established for 94 cultural monuments (34.6% with regard to the total number of damaged

2 War-inflicted damage degrees: 1 - light superficial damage; 2 - light structural damage; 3 - light bearing
structure damage; 4 - heavy bearing structure damage; 5 - partially demolished buildings; 6 - completely
demolished buildings.
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cultural monuments i.e. 25.4% with regard to the entire monumental holdings of immovable
cultural monuments on county territory).

On the territory of the Zadar/Knin County, the 5™ and 6" category damage was established
for 44 cultural monuments (40.0% with regard to the total number of damaged cultural
monuments i.e. 15.9% with regard to the entire monumental holdings of immovable cultural
monuments on county territory).

On the territory of the Sisak and Moslavina County, the 5" and 6™ category damage was
established for 84 cultural monuments (37.6% with regard to the total number of damaged
cultural monuments i.e. 20.3% with regard to the entire monumental holdings of immovable
cultural monuments on county territory).

On the territory of other counties affected by war destruction, the percentage is much lower
or there are no destroyed (category 6 damage) or partially destroyed cultural monuments
(category 5 damage).

The heaviest damage, where the pecuniary amount is the highest, has been established for
the following monumental complexes and individual immovable cultural monuments:

SETTLEMENT, MONUMENTAL COMPLEX/ MONUMENT ACRnE?GE O%Y DEM
LIPIK, health resort historical complex 12009 3-5 14,892,714,28
VUKOVAR, the Eltz manor house complex 7425 5-6 13,096,000,00
VUKOVAR, Franciscan friary and the church of St. Philip and Jacob 4384 5 12,540,857,14
VUKOVAR, the Workers’ Hall building 3891 5 11,195,857,14
VUKOVAR, the regional court palace 3600 5 7,379,000,00
Zagreb, ViceRoy’s palace 5148 4 6,661,000,00
BELISCE, the Gutmann palace 2969 5 5,741,142,86
PETRINJA, St. Lawrence’s parish church 1077 6 5,528,142,85
VUKOVAR, the Syrmia county palace 2675 5 5,435,000,00
OSIJEK, St. Paul & St. Peter’s church 3815 4 5,198,000,00
GORA, St. Mary’s church 686 6 5,039,000,00
VUKOVAR, the old gymnasium building 3855 5 4,844,571,43
HRVATSKA KOSTAJNICA, St. Nicholas’ church 1007 6 3,978,857,14
KARLOVAC, St. Nicholas church 600 6 3,861,428,57
STARA GRADISKA, the “Tower” building 5715 4 3,824,571,42
VOCIN, the church of the Visitation of the Blessed Virgin Mary 710 6 3,742,571,43
DUBROVNIK, Franciscan friary and St. Francis’ church 6082 4 7,127,285,71

Since the total number of the so far registered and preventively protected immovable cultural
monuments on the territory of the Republic of Croatia amounts to 7,023 cultural monuments,
it turns out that around 34.5% of its legally protected monumental holdings has been
damaged more or less heavily. If we take into account that the 5" and 6" damage category
buildings are unusable i.e. entirely destroyed, it means that — in the course of war destruction
during the Patriotic War from 1991-1995, nearly 6% of Croatia’s immovable monumental
holdings have been destroyed.
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Some Properties of War-Inflicted Damage on Immovable Cultural Monuments

Damage done to historical buildings in the course of aggression against Croatia in the 1991-
1995 period may be classified into several characteristic groups:

war damage caused during the war (towards the end of 1991 and the beginning of 1992)
in settlements in the vicinity of which war operations were conducted. Damage due to a
large number of mortar shells was mostly caused to roofs (demolished or damaged
cover, direct hits damaging roof and inter-floor structure) and building fronts (mostly by
shell fragments and less frequently by direct hits). Such damage has been established on
a large number of historical buildings in the areas of historic urban complexes of Osijek,
Vinkovci, Pakrac, Slavonski Brod, Otogac, Gospié, Karlovac, Zadar, Sibenik, Mali Ston,
and Dubrovnik, as well as of the historical health complex of Daruvar. Damage caused in
such a way was not destructive and usually does not transgress damage category 3
(“light structural damage”).

In the vicinity of war operation zones, the Yugoslav National Army was attacking with
larger calibre shells, while the use of ammunition with phosphorous fill has also been
registered. Damage resulting from such actions was established on the historical
complexes of Dubrovnik, Zadar, Vinkovci, and Karlovac, and of the historical health
complex of Lipik. Thus caused damage has had far heavier consequences than the ones
just mentioned. Direct hits caused mostly 4" or 5" damage category (“heavy structural
damage” or “partially destroyed building”), as is the case with seven Dubrovnik’s palaces
within the City, the library in Vinkovci, or the Rector’'s Palace in Zadar and centre of a
village Cilipi.

Religious buildings in the settlements that were not occupied mostly suffered damage to
church towers which were hit although they were visibly marked by The Hague
Convention sign. The most obvious such case is St. Ladislav church tower in Pokupsko,
where it was precisely The Hague Convention sign that was hit by automatic weapons, or
St.Lawrence’s church tower in Petrinja which was, before the church was completely
destroyed, hit from the local military barracks in spite of the visibly placed The Hague
Convention sign.

In temporarily occupied areas, the Serbian terrorist and paramilitary groups were
plundering, burning, and planting large quantities of explosive into all Catholic religious
buildings. The same destiny was shared by numerous villages with predominant or only
Croatian population, holding many traditional buildings and characteristic
housing/outbuilding complexes prior to destruction. Such damage has been established
in all areas that were — for a longer or shorter period of time — occupied by paramilitary
Serbian and Chetnic formations i.e. on the entire territory liberated by the operations “The
Storm” and “The Flash”; in Konavle (especially Cilipi), in the area of Slano, in Lipik and
Vocin. The same kind of damage has been established in many Slavonian villages in the
area of the Vukovar and Syrmia County (Bogdanovci, Ceri¢, Donje selo, Antunovac,
Lipovac, Marinci, and so on). The area of Ravni kotari in Zadar hinterland was particularly
heavily hit: the explosive was planted in nearly all Roman Catholic churches and
monasteries, while the Serbian Orthodox buildings remained nearly intact.

Heavy consequences in all areas affected by war actions were established on all buildings
where the necessary — at least preventive or temporary — repairs were not undertaken
immediately after damaging. In such cases, even minor damage done to cultural
monuments, often caused by minor shell hits or even merely air impacts (upset cover and the
like) could lead to catastrophic consequences if they were abandoned after damaging and
exposed to prolonged (several-year) impact of the weathering factors.
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WAR-INFLICTED DAMAGE ON MOVABLE CULTURAL MONUMENTS

Due to priority identified for the listing and evaluation of war-inflicted damage on immovable
monuments, given the huge number of objects that needed attention and the lack of expert
personnel, it was impossible to begin the listing of movable cultural monuments at the same
time as that of those immovable. That is why during the time when the present report was
being elaborated, there were still no conclusive data on the consequences of war actions on
movable cultural monuments.

The data supplied by all those involved in the the listing and evaluation of war-inflicted
damage on movable monuments, (cultural monuments protection institutions, the Museum
Documentation Centre, the Croatian National Archives, the National & University Library)
make it possible to draft a preliminary report on the war-inflicted damage done to movable
monuments, according to which:

e 2,207 movable cultural monuments are missing / destroyed / plundered from 151 mostly
religious buildings. According to the yet insufficiently processed and unverified listing
documentation, the total war damage is estimated at DEM 37,139,475,86.

* war damage done to movable cultural monuments that have been evacuated or moved
from the original place has been established for 1,809 items from 80 religious cultural
monuments. According to the insufficiently processed and unverified listing
documentation, the total war damage is estimated at DEM 9,201,808,28.

* war damage caused to archival holdings has been listed, but the listing documentation
has been processed only partially and has not been verified yet. It has been established
that 402 archival holdings have been destroyed in the total length of over 3,182 meters,
preliminarily estimated at the amount of DEM 15,914075,00.

* museum holdings pertaining to 45 museums and museum collections have been
damaged (6,551 museum exhibits are missing, with 1,430 being destroyed and 728
damaged), while the war damage - according to the insufficiently processed and
unverified listing documentation, is estimated at DEM 5,666,672,00 .

RECAPITULATION OF THE WAR-INFLICTED DAMAGE ON CULTURAL MONUMENTS
AND CONCLUSION

War damage on immovable cultural monuments DEM 529,000,142,86
War damage on movable cultural monuments DEM  67,922,031,14
Costs of listing and evaluation of war-inflicted damage on cultural DEM 341,939,66
monuments

Total DEM 597,264,113,66

The listing and evaluation of the war-inflicted damage has assessed the current condition of
nearly one third of the total number of legally protected cultural monuments on the territory of
the Republic of Croatia, the destruction of which began in 1991. Apart from the very difficult
condition caused by abandonment, neglect and inadequate conduct towards many
monumental buildings, which was known even before, the listing has established the
catastrophic condition of a part of cultural heritage — both movable and immovable — that has
been exposed to savage actions of paramilitary groups, but also of the former state’s regular
army which was the legal signatory of The Hague Convention. Its Government, while
adopting The Hague Convention, has adopted and published a special Declaration on the
Protection of Cultural Property in Cases of Armed Conflicts, and its chief commanding officer
has ordered to the military forces of Yugoslavia the application of the international war law,
which, in the chapter on the protection of cultural monuments, states in particular the
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following: “While bombarding defended places, all the necessary precautions must be
undertaken in order to protect as much as possible ... cultural property and buildings
intended for religious services (churches and temples), unless they are used for military
purposes”. Destruction of cultural property has been qualified in the Directive as a criminal
act. Contrary to these international commitments, the Yugoslav National Army and the
paramilitary forces accompanying it were targeting also buildings intended for religious
services and cultural property, none of which was used for military purposes.

19



Athina Christofidou
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The concept of permanent cultural properties in

International and European Conventions, Declarations and Charters

In 1931, in the capital of Greece, which is homonymous with our host city, the first International
Congress on monuments and their management, organized by the International Museums
Office, formulated the first principles of the conservation and restoration of monuments and
stressed the need for an international cooperation in that area. The 72 years since then have
been very fruitful with regard to the production of international instruments on that issue. The 1%
International Congress of Architects and Technicians of Historic Monuments, which took place in
Paris in 1957, tried to specify the Athens guidelines, however it was the establishment of
ICOMOS and the approval of the Venice Charter by the Second International Congress of
Architects and Technicians of Historic Monuments, which took place in Venice in May 1964, that

was a turning point in the history of the conservation and restoration of monuments and sites.

The Venice Charter does not contain any definitions. It considers the concept of “historic
monument” for granted and commonly accepted and simply incorporates sites as well in that
concept, clarifying that: “The concept of an historic monument embraces not only the single
architectural work, but also the urban or rural setting in which is found the evidence of a
particular civilization, a significant development or a historic event. This applies not only to great
works of art, but also to more modest works of the past which have acquired cultural significance
with the passing of time” (Article 1). The Venice Charter makes a short reference to Historic Sites
(Article 14). In this particular area, it was supplemented in 1987 by the Charter for the
Conservation of Historic Towns and Urban Areas, which was adopted by the ICOMOS General

Assembly in Washington, DC.

Criteria are established and definitions are made for the first time by the Convention concerning
the protection of the World Cultural and Natural Heritage (Paris 1972), which, however, pertains
only to monuments, groups of buildings and sites of an outstanding universal value and not to
the permanent cultural properties of each State’s cultural heritage. For the purposes of this
Convention, the following cultural properties are considered as “cultural heritage”:

» “monuments: architectural works, works of monumental sculpture and painting, elements or



structures of an archaeological nature, inscriptions, cave dwellings and combinations of
features, which are of outstanding universal value from the point of view of history, art or
science;

= groups of buildings: groups of separate or connected buildings which, because of their
architecture, their homogeneity or their place in the landscape, are of outstanding universal
value from the point of view of history, art or science;

= sites: works of man or the combined works of nature and of man, and areas including
archaeological sites which are of outstanding universal value from the historical, aesthetic,
ethnological or anthropological points of view”.

The same Convention provides definitions for the elements of “natural heritage”.

The European Charter of the Architectural Heritage, adopted in September 1975 by the
Committee of Ministers of the Council of Europe, takes for granted the concept of monument. It
neither gives any definitions nor establishes criteria, it does, however, define the content of the
European Architectural Heritage in its 1% Article: “The European Architectural Heritage consists
not only of our most important monuments: it also includes the groups of lesser buildings in our
old towns and characteristic villages in their natural or manmade settings”. The concept of

integrated conservation is introduced for the first time in the same text.

That same year, the European Congress on the Conservation of the Architectural Heritage,
which was the most significant event of the European Architectural Heritage Year (1975),
acknowledges the previous Charter and incorporates its principles in the Declaration of
Amsterdam for the protection of the European Architectural Heritage, placing emphasis on
groups of buildings. It moreover specifies that: “The architectural heritage includes not only
individual buildings of exceptional quality and their surroundings, but also all areas of towns or
villages of historic or cultural interest’, proceeding to give an indirect definition of groups of
buildings, incorporating therein historic towns, the old quarters of cities and villages with a
traditional character, as well as historic parks and gardens. The Florence Charter (1981) refers to
the latter, proposing measures for their protection and providing a definition, classifying historic
gardens in the category of monuments: “An historic garden is an architectural and horticultural
composition of interest to the public from the historical or artistic point of view. As such, it is to be
considered as a monument”.

The Declaration of Amsterdam does not forget future heritage, and therefore calls for every effort

to be made to ensure that contemporary architecture is of a high quality. It furthermore adopts



the concept of integrated conservation, placing the conservation of the architectural heritage
among the most important urban and country planning objectives, stressing the need for the
substantial participation of local authorities and the citizens and analyzing the social and
economic dimensions of conservation.
A few months later, on April 14, 1976, the Resolution (76)28 of the Committee of Ministers of the
Council of Europe “Concerning the adaptation of laws and regulations to the requirements of
integrated conservation of the Architectural Heritage” regulated in an exceptionally analytical and
systematic manner the issues pertaining to integrated conservation. It clarified this concept
offering the following definition:
“By integrated conservation of the cultural heritage of monuments and sites is meant the whole
range of measures aimed at ensuring the perpetuation of that heritage, its maintenance as part
of an appropriate environment, whether manmade or natural, its utilisation and its adaptation to
the needs of society”.
It placed the principal objectives of the measures to be adopted in the implementation of
integrated conservation:
1. “The conservation of monuments, groups of buildings and sites through:
»  measures to safeguard them;
= steps to ensure the physical preservation of their constituent parts;
= operations aimed at their restoration and enhancement.
2. The integration of monuments, groups of buildings and sites into the physical environment of
present-day society through programmes designed to:
= revitalize monuments and old buildings belonging to groups by assigning them a social
purpose, possibly differing from their original function but compatible with their dignity, and
as far as possible in keeping with the character of their setting;
= rehabilitate buildings, particularly those intended for habitation, by renovating their internal
structure and adapting it to the needs of modern life, while carefully preserving features of
cultural interest’.
The same Resolution formulated for the first time definitions for a State’s cultural heritage:
“For the purpose of the present resolution, a country’s cultural heritage of monuments and sites
is considered to comprise:
» the architectural heritage consisting of monuments and groups of buildings,
= sites.
The term monument denotes architectural works, whether conceived on a grand or on a modest

scale, including both fixtures and fittings, as well as monumental sculptures of historical,



archaeological, artistic, scientific, cultural or social interest. The term group of buildings denotes
a group of urban or rural buildings fulfilling the following criteria:

= They must be of interest by reason either of their social, historical, archaeological, scientific or
artistic value, or of their typical or picturesque character;

= They must form a coherent whole or be remarkable for the way they fit into the landscape;

= They must be sufficiently closely grouped to allow the buildings, the structures connecting
them and the site which they occupy to be delimited geographically.

The term site denotes an area with well-defined limits created by nature, or by man and nature
jointly, remarkable for its beauty or its archaeological, historical, artistic, cultural, scientific or

social interest”.

Particular attention was paid these years in the protection of Archaeological Heritage. One
ICOMOS Charter, two Conventions of the Council of Europe and one Recommendation were
devoted to this issue:

» The Charter for the Protection and Management of the Archaeological Heritage (Lausanne,
1990) defines Archaeological Heritage as that “part of the material heritage in respect of which
archaeological methods provide primary information. It comprises all vestiges of human
existence and consists of places relating to all manifestations of human activity, abandoned
structures and remains of all kinds (including subterranean and underwater sites), together with
all the portable cultural material associated with them’.

» The European Convention on the Protection of the Archaeological Heritage (London, 1969)
also provides a definition of the Archaeological Heritage: “For the purposes of this convention, all
remains and objects, or any other traces of human existence, which bear witness to epochs and
civilizations for which excavations or discoveries are the main source or one of the main sources
of scientific information, shall be considered as archaeological objects”.

= The Recommendation R(89)5 concerning the protection and enhancement of the
Archaeological Heritage in the context of town and country planning operations supplemented
the previous Convention.

* In 1992, the European Convention on the Protection of the Archaeological Heritage was
revised by the Valetta Convention with the same title and supplemented with the principles of
integrated conservation. The revised Convention also supplemented the definition of the
Archaeological Heritage:

1. “The aim of this (revised) Convention is to protect the Archaeological Heritage as a source of

the European collective memory and as an instrument for historical and scientific study.



2. To this end shall be considered to be elements of the Archaeological Heritage all remains and

objects and any other traces of mankind from past epochs:

= the preservation and study of which help to retrace the history of mankind and its relation with
the natural environment;

= for which excavations or discoveries and other methods of research into mankind and the
related environment are the main sources of information; and

» which are located in any area within the jurisdiction of the Parties.

3. The Archaeological Heritage shall include structures, constructions, groups of buildings,

developed sites, moveable objects, monuments of other kinds as well as their context, whether

situated on land or under water”.

In 1985, the Convention for the Protection of the Architectural Heritage of Europe (Granada
Convention) clearly rephrases the definitions of monuments, groups of buildings and sites,
adding “technical interest” to the qualitative criteria of the previously mentioned Resolution
R(76)28, thus enlarging the concept of the heritage:

» “Monuments: all buildings and structures of conspicuous historical, archaeological, artistic,
scientific, social or technical interest, including their fixtures and fittings;

»  Groups of buildings: homogeneous groups of urban or rural buildings conspicuous for their
historical, archaeological, artistic, scientific, social or technical interest, which are sufficiently
coherent to form topographically definable units;

»  Sites: the combined works of man and nature, being areas which are partially built upon and
sufficiently distinctive and homogeneous to be topographically definable and are of
conspicuous historical, archaeological, artistic, scientific, social or technical interest”.

Even though these are definitions expressed in broad enough terms to cover all permanent

cultural properties requiring conservation, the Convention also provides for buildings “which are

of interest from the point of view of their setting in the urban or rural environment and of the
quality of life”. In Article 10, it calls for the conservation and use of these buildings in the process
of country and town planning. Furthermore, it does not overlook the future heritage and in Article

17 urges the Contracting Parties to adopt measures on the promotion of architectural creation as

our age’s contribution to the European Heritage.

Apart from the definitions, the basic points of the Granada Convention text are the following:

» |t requires the identification and recording of the architectural heritage.

= |t prescribes specific actions for the Administration towards an effective protection of the

architectural heritage (establishment of statutory protection measures, financial-taxation



measures, encouragement of private initiative, improvement of the quality of the surroundings
of monuments, anti-atmospheric pollution policies, penalties for infringements of the law
protecting the architectural heritage).
= |t establishes the principle of integrated conservation.
= |t encourages the use of protected properties.
= |t stresses the need for making visits to the monuments easier.
= |t emphasizes the significance of participatory processes, the development of sponsorships,
the information and training of the public.
= |t asks for the promotion of training in the various occupations and craft trades involved in the
conservation of the architectural heritage.
= |t places the foundations for the coordination of protection policies at a European level.
The importance of the Granada Convention is great. One could say that it has expressed, in the
framework of one instrument, all the modern tendencies in the protection of the architectural
heritage. The protection of the architectural heritage escapes its former meaning of isolation and
conservation in museums and becomes part of the individual policies on economic, social and
cultural development, being considered - no more as an inhibitory factor - but as a means for the
improvement of the environment in which man lives. Modern man is no more the passive
recipient of whatever restrictions are the result of the conservation of a monument, becoming
instead an active participant, with a right to information. The whole text of the Convention

revolves around this central idea.

However, the preoccupation with this issue does not stop in 1985. The protection “umbrella” is

constantly enlarged. The following Recommendations of the Council of Europe come next:

=  “On urban open space”, R(86)11, which makes note that open space is an essential part of
the urban heritage, as well as a strong element in the architectural and aesthetic form of a
town.

= “On the protection and enhancement of the rural architectural heritage”, R(89)6.

=  “On the protection and conservation of the industrial, technical and civil engineering heritage
in Europe”, R(90)20.

= “On the protection of the twentieth century architectural heritage”.

At the 3™ European Conference (Malta, January 16-17, 1992) the Ministers responsible for the

Cultural Heritage call for the continued development of the concept of cultural heritage

protection, specifically by identifying categories of monuments that are inadequately protected or

not even protected at all and drawing up appropriate specific strategies.



Thus, the number of permanent cultural properties requiring protection is constantly rising. Are
we worshiping the past or seeking our lost identity? | believe that we must answer this question
with a characteristic extract from the Declaration of Amsterdam, which is still appropriate, and
with which | will bring this short “tour” of the International Principles on the protection of the
cultural heritage to its conclusion:

“The significance of the architectural heritage and the arguments for conserving it are now more
clearly recognised. It is accepted that historical continuity must be preserved in the environment
if we are to maintain or create surroundings which enable individuals to find their identity and feel

secure despite abrupt social changes”.
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CULTURAL RESOURCES LISTINGS:
PHILIPPINE NATIONAL LAWS

By: ROSE BEATRIX CRUZ-ANGELES

“The importance of these places and objects in delineating our identity as a
nation cannot be denied. As they coalesce with the environment as sources
of images and memories, they embody the historicity of our culture. Culture
is an abstract concept and can be concretized tangibly through material
cultural artifacts.  Physical cultural heritage structures/objects are by
nature neither renewable nor reproducible. Each cultural artifact is created
within the contextual specificity of geographic, temporal, and social
environment, and conveys with it the testimony of people’s knowledge,
experience, values, and way of life. When cultural objects are damaged or

destroyed, a fragment of this testimony is irrevocably lost.””

Jaime C. Laya

Chairman

National Commission for Culture and
the Arts of the Republic of the
Philippines

" LAWS AND JURISPRUDENCE ON BUILT HERITAGE, National Commission for Culture and the
Arts, Manila, 2001, page ii



The Philippines, whose rich history can still be discerned in its remaining
few heritage sites, suffers from a surfeit of protective national laws. The
lack of a single comprehensive legislation for the protection and
conservation of built heritage has led to much confusion in the
implementation of existing Philippine laws on the subject matter. Currently,
the Heritage Conservation Society, the first national non-government
organization aimed specifically at the protection, preservation and promotion
of Philippine built heritage has undertaken to lobby to update and rationalize
the various scattered bits of legislation. It is hoped that this paper will

contribute to that effort.

Protected Sites

Sites considered protected are categorized as monuments®, cultural

properties, historical sites, archeological sites,” national shrines,' military

memorials’ or battle monuments®, and edifices’ .

> REPUBLIC ACT No. 841An Act to Designate the District or City Engineers to Take Charge of
Reconstructing, Maintaining, Protecting and Cleaning Monuments and Historical Markers
Situated Within Their Respective Jurisdictions and Regulating the Construction or Manufacture
of Such Structure or Plaque to Perpetuate the Memory of a Person or Event (1953) sec. 2 and



A monument is defined as a construction built for the purpose of

perpetuating the memory of a person or event.’®

Cultural properties, on the other hand, are a specific category designated by
law’ to protect certain outstanding cultural property among others, old

buildings, monuments, shrines, documents and objects which may be

REPUBLIC ACT No. 4846 An Act to Repeal Act Numbered Thirty Eight Hundred Seventy Four,
and to Provide for the Protection and Preservation of Philippine Cultural Properties (1968) as
amended by PRESIDENTIAL DECREE No. 374 or Amending Certain Sections of Republic Act
No. 4846, Otherwise Known as the Cultural Properties Preservation and Protection Act, sec. 3
(1974) and PRESIDENTIAL DECREE No. 260 Declaring the Sta. Ana Site Museum in Manila,
the Roman Catholic Churches of Paoay and Bacarra in Ilocos Norte, the San Agustin Church and
Liturgical Objects Therein in Intramuros, manila, Fort Pilar in Zamboanga City, the Petroglyphs
of the Rockshelter in Angono, Rizal, the Petroglyphs of Alab, Bontoc, the Stone Agricultural
Calendars of Dap-ay, Guiday in Besao, Bontoc, the Mummy Caves of Kabayan, Benguet and of
Sagada and Alab, Bontoc, the Ifugao Rice Terraces of Banaue as National Cutural Treasures, and
the Barasoain Church in Malolos, Bulacan, Tirad Pass in Cervantes, llocos Sur, the Miagao
Church in Miaga, Iloilo, the Site of the Battle of Mactan on Mactan Island, Cebu, the San
Sebastian Church in Quiapo, Manila, and the Chirch and Convent of Santo Nifio in Cebu City, as
National Shrines, Monuments and/or Landmarks, Defining the Implementing Agencies and
Providing Funds Therefore, (1973) as amended by PRESIDENTIAL DECREE No. 1505
Amending Presidential Decree No. 260, as amended, by Prohibiting the Unauthorized
Modification, Alteration, Repair and destruction of Original Features of All National Shrines,
Monuments, Landmarks and Other Important Historic Edifices (1978) sec. 4.

*REPUBLIC ACT 4846 (1968) as amended by PRESIDENTIAL DECREE No. 374 (1974), ibid
* PRESIDENTIAL DECREE No. 105 Declaring National Shrines as Sacred (Hallowed) Places and
Prohibiting Desecration Thereof (1973)

> PRESIDENTIAL DECREE No. 1076 Amending Part XII on Education and Part XIX on National
Security of the Integrated Reorganization Plan, By Transferring the Functions of the Defunct National
Shrines Commission to the Department of National Defense.

¢ PRESIDENTIAL DECREE No. 1076 (1977) ibid

7 PRESIDENTIAL DECREE No. 1505, Amending Presidential Decree No. 260, as amended, by
Prohibiting the Unauthorized Modification, Alteration, Repair and destruction of Original
Features of All National Shrines, Monuments, Landmarks and Other Important Historic Edifices
(1978)

$ REPUBLIC ACT No. 841 sec. 2, ibid
Y REPUBLIC ACT No. 4648, sec. 3a, ibid
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classified as antiques, relics or artifacts, landmarks, anthropological and
historical sites, The purpose of the law is to classify certain cultural property
into national cultural treasures'’ or important cultural properties''. National
cultural treasures are unique objects found locally, possessing outstanding
historical, cultural, artistic and/or scientific value which is highly significant
and important to the country. Cultural properties which have been singled
out from among the innumerable cultural properties as having exceptional
historical and cultural significance to the Philippines, but are not sufficiently
outstanding to merit the classification of “national cultural treasures” are
important cultural properties. Designated National Cultural Treasures are
required to be marked, described and photographed by the National

12
Museum “.

Cultural Properties may be historical sites or archeological sites. Historical
sites'” are places, provinces, cities, towns and/or any location or structure,
whi